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INTRODUCTION

In late August 1998, the U.S. Army Corps of Engineers (COE) notified the Surface
Transportation Board (STB) that the COE would require wetland delineation and
functional assessment for the Tongue River Railroad Project in its entirety, in order to
comply with the COE's National Environmental Policy Act (NEPA) needs for
Section 404 of the Clean Water Act (letter dated August 21, 1998 from Kathryn Schenk,
chief, Regulatory Branch, Operations Division, U.S. Army Corps of Engineers to Dana
White, Section of Environmental Analysis, Surface Transportation Board). The COE
suggested that this delineation and assessment be included in the supplemental
Environmental Impact Statement (EIS) for the Tongue River Railroad, now being
prepared by the STB in cooperation with the COE and other agencies.

The COE indicated that an initial analysis of wetland and non-wetland Waters of the U.S.
(WUS) be accomplished using aerial photography and National Wetlands Inventory
(NWI) maps. For NEPA purposes, this analysis was to compare the proposed route of the
Tongue River Railroad and alternatives to the proposed route, including alternatives to
the portions of the alignment that were previously approved by the STB.

In September 1998 Tongue River Railroad Company (TRRC) asked WESTECH
Environmental Services, Inc. (WESTECH) to compare the potential occurrence and
relative size of wetland and non-wetland WUS along the proposed route of the Tongue
River Railroad and four previously considered alternatives, and to the extent practicable,
conduct the comparison at the same levels of effort and analysis for all alternatives. This
initial analysis, using aerial photography and NWI maps, was conducted from late
September through late October 1998. Data analysis and report preparation were
conducted from mid-October through November.

On March 2, 2000, before SEA completed its Draft SEIS, TRRC requested that the
Board’s Section of Environmental Analysis (SEA) suspend its environmental work. On
December 19, 2002, TRRC advised SEA that it was now in a position to move forward
and asked SEA to resume its environmental review of the application. On January 17,
2003, TRRC filed a request with the Board seeking to update  its previously submitted
evidence on the transportation merits. The Board served its decision allowing TRRC to
file its supplemental evidence on the transportation merits on March 11, 2003. On March
26, 2003, SEA served an amended Notice of Intent to prepare a SEIS and requested
comments on the adequacy of the final scope of the SEIS dated February 3, 1999.

This report provides an updated review of the information presented to the Board in
WESTECH’s November 30, 1998 report (WESTECH 1998). No additional field work or
aerial image analysis have been conducted.
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METHODS

DESCRIPTION OF ROUTES

For the purposes of this analysis, the TRRC Preferred Alignment and four alternative
routes, as shown on the maps attached to this report, were examined:

TRRC Preferred Alignment

The TRRC Preferred Alignment is the proposed Tongue River Railroad route approved
by the STB and its predecessor, the Interstate Commerce Commission (ICC), in prior
proceedings, together with the proposed Western Alignment for approximately the
southernmost 17 miles of the route. The Western Alignment is being considered in an
EIS now under preparation as an alternative to the previously approved Four Mile Creek
Alignment.

The TRRC Preferred Alignment would begin in Miles City, where it would tie into the
existing Burlington Northern-Santa Fe (BNSF) mainline. From Miles City, the route
would bear south along the west side of the Tongue River to a point approximately
10 miles north of Ashland, Montana. The route would then cross the Tongue River and
continue south along the east side of the river. Near Ashland, the route would divide, with
one branch following approximately eight miles southeast along the Otter Creek drainage
to Terminus Point 2 (this branch was not considered in this initial analysis of WUS),
while the main branch would continue south along the east side of the Tongue River
Valley about nine miles south of Ashland to Terminus Point 1. This portion of the TRRC
Preferred Alignment was considered the "proposed action" in the ICC's 1985 Final
Environmental Impact Statement (FEIS) for the Tongue River Railroad and is referred to
as the 89-Mile segment (it would actually be about 78 miles long).

From Terminus Point 1, the TRRC Preferred Alignment would continue south along the
east side of the Tongue River valley for about 21 miles. This portion of the route was
considered part of the "proposed action" in the Surface Transportation Board's (STB)
1996 FEIS for the Tongue River Railroad Additional Rail Line from Ashland to Decker,
Montana and is referred to as the 21-Mile segment.

From a point about 21 miles south of Terminus Point 1, the TRRC Preferred Alignment
would follow the Western Alignment, which is a proposed action currently under NEPA
consideration by the STB. The Western Alignment is about 17 miles long and would
cross to the west side of the Tongue River, then gradually leave the Tongue River valley
as it would proceed south to the final terminus near Decker, Montana.

In summary, the TRRC Preferred Alignment would be comprised of the previously
permitted 89-Mile and 21-Mile segments, as well as the currently proposed Western
Alignment. Total length of the TRRC Preferred Alignment would be about 116 miles.
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Tongue River Road Alternative

The Tongue River Road alternative would follow the TRRC Preferred Alignment south
from Miles City on the west side of the Tongue River for about eight miles, then depart
from the proposed route and cross to the east side of the Tongue River near the mouth of
Pumpkin Creek. It would then proceed south, roughly paralleling the Tongue River road,
until it would rejoin the TRRC Preferred Alignment where the latter crosses to the east
side of the Tongue River about 10 miles north of Ashland. From this point the Tongue
River Road alternative would follow the TRRC Preferred Alignment south to the final
terminus near Decker.

In summary, the Tongue River Road alternative would be comprised of about 34 miles of
the previously approved 89-Mile segment and about 54 miles of new route on the east
side of the Tongue River between Miles City and Ashland. It would then rejoin the
previously approved 21-Mile segment, and the proposed Western Alignment. Total
length of the Tongue River Road alternative would be about 117 miles.

Moon Creek Alternative

In 1985 the U.S. Department of Agriculture (USDA) suggested the Moon Creek
alternative as a means of reducing impacts resulting from the 89-Mile segment on
USDA's Livestock and Range Research Station (LARRS) near Miles City. (USDA has
since agreed to grant the railroad an easement though LARRS). Consequently, from
Miles City this alternative would cross the Yellowstone River and head west along an
abandoned railroad right-of-way for about eight miles, then cross the Yellowstone River
again and head southeast up the Moon Creek drainage, cross a ridge dividing the
Yellowstone and Tongue Rivers, and descend to join the 89-Mile segment about 14 miles
south of Miles City.

In summary, the Moon Creek alternative would be comprised of about 24 miles of new
route from Miles City west along the Yellowstone River, then southeast to the Tongue
River valley, about 62 miles of the previously approved 89-Mile segment, the entire
previously approved 21-Mile segment, and the proposed Western Alignment. Total
length of the Moon Creek alternative would be about 124 miles.

Colstrip Alternative

This alternative would begin west of the town of Forsyth, Montana, at a point about
50 miles west of Miles City. It would use the existing Colstrip Spur running about 30
miles south to the town of Colstrip. However, much of this old spur would have to be
rebuilt as a result of current engineering and operational standards for the unit coal traffic
that would utilize the Tongue River Railroad. The section of the route to be newly
constructed would continue east from Colstrip, crossing Cow and Rosebud Creeks, and
would then head southeast up the Greenleaf Creek drainage. It would cross the divide
between the Rosebud Creek and Tongue River drainages, and then parallel Roe and
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Cooper Creeks as it descended to the Tongue River valley. It would then join the 89-Mile
segment at a point about 10 miles north of Ashland.

In summary, the Colstrip alternative would be comprised of about 30 miles of
reconstructed route from Forsyth to Colstrip, about 22 miles of new route from Colstrip
southeast to the Tongue River valley, about 19 miles of the previously approved 89-Mile
segment, the entire previously approved 21-Mile segment, and the proposed Western
Alignment. Total length of the Colstrip alternative would be about 109 miles.

Four Mile Creek Alternative

From Miles City, this alternative would follow the TRRC Preferred Alignment south to a
point about 21 miles south of Terminus Point 1. At this point, instead of following the
Western Alignment portion of the TRRC Preferred Alignment, this alternative would
follow the Four Mile Creek Route south to the final terminus near Decker. The Four Mile
Creek Route was previously approved by the STB in its 1996 decision on Finance Docket
No. 30186 (Sub. No.2) as the southernmost part of the Ashland-Decker extension of the
Tongue River Railroad considered in that proceeding.

In summary, the Four Mile Creek alternative would be comprised of the previously
approved 89-Mile, 21-Mile and Four Mile Creek Routes. Total length of the Four Mile
Creek alternative would be about 128 miles.

NATIONAL WETLANDS INVENTORY MAPS

AT the recommendation of the COE, WESTECH used National Wetlands Inventory
(NWI) maps to compare/verify wetlands identified as a result of this aerial photographic
interpretation. NWI maps were obtained from the U.S. Fish and Wildlife Service
(USFWS). However, only the southern portion of the Tongue River valley from
approximately the community of Birney south to Decker had been mapped by the NWI
effort at that time. Thus less than one-third of the TRRC Preferred Alignment and the
four alternatives were covered by NWI mapping at the time of the initial analysis. Most
NWI wetlands were restricted to areas proximal to the river. Consequently NWI mapping
was of limited use to the 1998 analysis. No additional NWI maps have been issued for
the area to date.

INTERPRETATION OF AERIAL PHOTOGRAPHY

Aerial photographic coverage of the TRRC Preferred Alignment and four alternatives
was obtained by WESTECH from TRRC and the U.S. Geological Survey's (USGS)
EROS Data Center in Sioux Falls, South Dakota. Characteristics of the available
photography were:
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Route Scale Imagery Dates of Photography
TRRC Preferred
Alignment 1: 12,000 Black/white November 1997

Tongue River Road 1 :40,000 Black/white July/August 1996

Moon Creek 1:40,000 Black/white July 1996, August 1997

Colstrip 1:40,000 Black/white August/September 1996

Four Mile Creek 1:24,000 Color August 1969, July 1973

Prior to beginning photographic interpretation, the analyst spent one day (accompanied
by a trained wetlands delineator) driving public roads in the vicinity of the TRRC
Preferred Alignment and all four alternatives. The purpose of this reconnaissance was to
familiarize the analyst with field conditions depicted on the aerial photographs. Because
access on privately owned lands was not equally available on all four alternatives, the
analysis was conducted under the assumption that no access to privately owned lands was
available on any alternative. Therefore the field reconnaissance was limited to
examination of several wetland and non-wetland WUS that were visible from public
roads. It was then assumed that field conditions and characteristics of WUS that were
visible from public roads could be extrapolated to areas that were not visible from public
roads. No field delineations (COE 1987 manual) were done.

In the office, the potential centerline for each route was superimposed on the aerial
photographs. Centerlines provided by TRRC were used for the TRRC Preferred
Alignment and Four Mile Creek alternative. For the remaining alternatives, centerlines
were adapted from maps or figures contained in earlier NEP A documents and TRRC
files from the early 1980s. These centerlines were sometimes modified slightly after
comparison to topography presented on USGS 1:24,000 topographic maps.

Initially, WESTECH intended to also superimpose the potential right-of-way of each
alternative on aerial photographs. When it became obvious that this approach would
result in two sets of data (one set derived from a potential right-of-way reflecting the
topography of the route, while the other relied on a standard right-of-way width) for each
alternative that would not be comparable between routes, WESTECH eliminated this
source of bias and dropped the mapping of the potential right-of-way width. A standard
right-of-way width of 400 feet (200 feet on either side of the centerline) was used for all
routes. This width was selected because it was wider than all but a few known locations
of the potential right-of-way. In those few locations, the potential right-of-way width was
used. In effect, then, the aerial photographic interpretation analyzed more area than
would likely be affected by actual construction and operation of the railroad.

Wetland and non-wetland WUS were identified within this standard 400-feet-wide right-
of-way for each route. Photographs were examined with the aid of a 4x stereoscope
supplemented by a 7x measuring magnifier. Lengths and widths of WUS identified with
this magnifier could be measured to the nearest 0.1 mm. Consequently the minimum
measurable distance on a photograph with a scale of 1:12,000 (TRRC Preferred
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Alignment) was four feet on a photograph with a scale of 1:24,000 (Four Mile Creek
Alignment) was about eight feet, and on a photograph with a scale of 1:40,000 (the
remaining alternatives) was 13 feet. Thus WUS on the TRRC Preferred Alignment and
Four Mile Creek alternative may have been measured more accurately than those on
other alternatives.

The field reconnaissance had revealed that many ephemeral drainages in this geographic
area had defined channels that were only 1.5-3 feet wide. Therefore any channel on the
aerial photographs that was measured to be less than 0.1 mm wide was assigned an
arbitrary width of two feet. Due to the difficulty of measuring linear distance along a
meandering channel at the scale of the available aerial photographs, some channel lengths
may have been under or over estimated.

Each WUS was assigned an identification code, which was later transferred to maps of
each route. Each WUS was also assigned to one or more of nine categories:

Category Identifying Characteristics on Aerial Photographs
NWUS Non-wetland WUS. Site may qualify as a jurisdictional WUS but may not meet the

criteria defining a wetland (COE 1987 manual)

ES Ephemeral stream. A drainage with a defined channel which carries water only during
runoff or overland flow.

IS Intermittent stream. A drainage with a defined channel that transports water seasonally
or perennially over parts of its length. Parts of the channel may have hydric soils,
support hydrophytic vegetation, or meet hydrological criteria to define a wetland in this
region. Wetlands may be isolated or discontinuous along the channel length.

RWF River with wetland fringe. A perennial stream that transports a "large" volume of water,
(e.g., the Tongue River, Yellowstone River) with a shoreline fringe or floodplain
supporting hydrophytic vegetation.

SWF Stream with wetland fringe. A perennial stream with a shoreline fringe supporting
hydrophytic vegetation.

UM Unused meander. Isolated meander or oxbow lake within the floodplain of a river or
stream. Supports hydrophytic vegetation and may be seasonally or intermittently
inundated by water.

P Pond. Natural or artificial impoundment of standing water. Usually found in ephemeral
or intermittent stream courses or on floodplains of rivers and perennial streams.

R Riparian habitat along river and stream channels, usually dominated by mesic trees and
shrubs. May or may not meet criteria for a wetland (COE 1987 manual).

WM Wet meadow/saline meadow. A grassy area that is moist throughout the growing
season. Some sites may have high salt concentrations. This was a minor category that
was primarily associated with ponds, and therefore was included with ponds when
acreages of each category were calculated.
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Apparent wetlands were assigned functions based on criteria defined in Berglund (1996).
This methodology has been employed by the Montana Department of Transportation and
other agencies and linear projects in Montana, such as the Express Pipeline and a tailings
pipeline at the Stillwater Mine, that have been approved by the COE. The functions used
in this initial analysis were:

WL General wildlife habitat
Ft General fish habitat, temporary
Fs General fish habitat, seasonal
Fp General fish habitat, perennial
DS Dynamic surface water storage
FLD Flood attenuation and storage
GD Groundwater discharge or recharge

Because these functions were identified on the basis of aerial photograph interpretation
only, they should be considered qualitative assessments, per the instructions given by the
COE (letter dated August 21, 1998 from Kathryn Schenk, chief, Regulatory Branch,
Operations Division, U.S. Army Corps of Engineers to Dana White, Section of
Environmental Analysis, Surface Transportation Board).

WUS identified on the aerial photos were then compared to NWI maps, when available,
as well as drainage classifications presented on USGS 1:24,000 topographic maps and
Bureau of Land Management (BLM) 1:100,000 surface management maps. This
comparison revealed that most drainages identified as intermittent streams on USGS and
BLM maps were considered to be WUS by this initial analysis.

Locations of identified WUS were then transferred to route maps attached to this report.
These route maps were based on BLM 1:100,000 surface management maps, with the
scale increased to 1 inch = 1 mile.

RESULTS AND DISCUSSION

A total of 724 potential WUS were identified during the initial analysis. Locations of
these sites by route are shown on the attached eight map sheets. Table 1 presents a
comparison of the TRRC Preferred Alignment with the four alternatives in terms of total
number of WUS by route, acreage of each WUS type by route, and total acreage of
potential WUS by route. Data for individual WUS by route are provided in Tables 2
through 6.

LIMITATIONS OF THE ANALYSIS

All routes were analyzed identically. The same right-of-way width (400 feet) was used
for each route. Potential WUS were identified using the same classifications for all
routes. Length and width of potential WUS were measured consistently for all routes.
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Functions of wetlands were interpreted identically among all routes. Consequently, any
limitations of the analysis should apply equally to all routes. Some of these potential
limitations are:

• Because the analysis was based on interpretation of aerial photographs, it is possible
that some WUS were missed. It is reasonable to assume that any sites that were
missed were so small that they could not be identified at this scale. Conversely, it is
possible that some sites that were identified as WUS in this analysis may, upon field
delineations, be deleted.

• Because the analysis was based on interpretation of aerial photographs, it is possible
that acreage calculations were not exact. It is likely that acreages were overestimated,
because measurements of length and width at the scales used are probably be greater
than true field measurements. Field delineations would likely reduce the acreage of
WUS on each route.

• Some potential WUS identified along each route were not actually crossed by the
centerline for that route. It is possible that such sites could be avoided during
construction. These sites are identified in Tables 2 through 6. Therefore total acreages
of WUS for each route overestimate the total acreages that may be affected by that
route.

• Acreage determinations for routes mapped on larger scale aerial photography (all
routes except the TRRC Preferred Alignment and the Four Mile Creek alternative)
probably underestimate acreages for smaller WUS compared to other routes, since
many WUS on the larger scale photographs were assigned a standard width.

POTENTIAL CHANGES IN JURISDICTION OR PHYSICAL CONDITION OF
WATERS SINCE ORIGINAL ANALYSIS 

Subsequent to the initial analysis of WUS on the Tongue River Railroad alternatives,
several legal rulings on the jurisdictional limits of the COE over waters in the U.S. have
been made by federal courts. In 2001, the Supreme Court ruled in the SWANCC case that
the COE could not assert jurisdiction over an isolated body of water solely on the basis
that birds subject to the Migratory Bird Treaty Act use that water. On September 10,
2003, the Fourth Circuit federal appeals court ruled in the Newdunn case that the
contested tributary eventually flows (intermittently) into traditional, navigable waters, and
that the Corps may permissibly define the tributary as part of the "waters of the United
States."

Omaha District issued no permits for work in jurisdictional wetlands or other waters of the
U.S. within the analysis area between May 2000 and September 2003. No substantial changes
in condition are likely to have occurred in the waters discussed here.

The analysis presented below is from the WESTECH’s 1998 report. Based on the
Newdunn ruling, the only waters previously considered to be WUS that might no longer
be subject to jurisdiction are those in the wet meadow category. The Newdunn ruling lets
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stand the COE’s jurisdiction over adjacent wetlands (presumably including abandoned
meanders) as currently defined by the COE. The wet meadows in this analysis were
associated with ponds (e.g., adjacent to ponds) and were included in that category.

COMPARISON OF ROUTES

Evaluation of the information presented in Table 1 suggests that the TRRC Preferred
Alignment and four alternative routes are not substantially different in terms of total
numbers of potential WUS, despite the differences in length between routes. The TRRC
Preferred Alignment and the Moon Creek alternative have approximately the same
number of WUS. However, the Moon Creek alternative has a considerably larger acreage
of total WUS, and particularly of RWF (river with wetland fringe) WUS, because it
crosses the Tongue River one more time than the TRRC Preferred Alignment, and also
crosses the Yellowstone River twice (the TRRC Preferred Alignment does not cross the
Yellowstone River).

The Tongue River Road alternative, although approximately the same length as the
TRRC Preferred Alignment; potentially affects more than twice as many WUS acres as
the TRRC Preferred Alignment, and especially affects RWF (river with wetland fringe)
and UM (abandoned meander) WUS. The large acreages in these two categories are due
to the fact that the centerline of the Tongue River Road alternative passes within 200 feet
of the Tongue River or its abandoned meanders at several locations.

The Colstrip alternative, although the shortest route, encounters more WUS (both
numbers and acreage) than the TRRC Preferred Alignment because it follows the existing
railroad from Forsyth to Colstrip along or in the floodplain of Armelis Creek, a perennial
stream.

The Four Mile Creek alternative is the longest route and encounters the greatest number
of potential WUS. In comparison to the TRRC Preferred Alignment, it encounters
additional WUS as it follows the drainage of Four Mile Creek.

About 10 acres of the Pond category (P) were encountered by the TRRC Preferred
Alignment. About half this acreage is due to the proximity of ponds at the Miles City
Fish Hatchery (Table 2). It is not certain whether field delineations would find that some
of these ponds meet the criteria for wetlands under the COE 1987 manual. This same
acreage value was used in the analysis of the Tongue River Road and Four Mile Creek
alternatives, which share this portion of route with the TRRC Preferred Alignment.

SUMMARY

An initial analysis of Waters of the U.S. (WUS) was conducted for the Tongue River
Railroad's TRRC Preferred Alignment and four alternatives by WESTECH. This analysis
has been reviewed in the light of subsequent legal rulings regarding the extent of COE
jurisdiction over waters in the U.S. Although there were comparatively minor differences
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in the total numbers of WUS encountered between the five routes (the smallest and
largest total number of WUS varied by only about 10 percent), there were considerable
differences in the acreages and categories of WUS encountered by certain routes
(Table 1). The Tongue River Road, Moon Creek and Colstrip alternatives encountered
the greatest acreages of probable wetlands, due to their proximity to and/or crossings of
the Tongue River and its abandoned meanders, the Yellowstone River, or Armelis Creek.
The crossings of the Tongue River and Yellowstone River by the Moon Creek alternative
would likely be unavoidable, as would the proximity of the Colstrip alternative to
Armelis Creek. T Tongue River Road alternative could be probably be designed to reduce
its encounters with wetlands, although it would still impact more wetlands than the
TRRC Preferred Alignment. The proximity of rugged terrain to the east of the Tongue
River Road alternative makes it likely that the line would stay closer to the Tongue River
and its abandoned meanders than would the comparable portion of the TRRC Preferred
Alignment. The TRRC Preferred Alignment, because of its location away from the river
to the extent practicable, encounters the lowest acreage of probable wetlands and the
lowest total acreage of WUS of all routes examined by this analysis.
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