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JoHN D. HEFFNER, PLLC
1750 K STREET, N.W.
' Surre 350
WASHINGTON, D.C. 20006
Pr: 202) 296-3333
Fax: (202) 296-3939

‘April 29, 2008
Mr. Troy Brady
. Section of Environmental Analysis
Surface Transportation Board®
395 E Street, S.W.
Washington, DC 20423

Re: STB Finance Docket No. . , U S Rail Corporation,
Petition for wavier under 49 C.F.R.llOS.lO(a)

Deaf Mr;'Brady,

I am respénding on behalf of U 'S Réil Corpofation (“U .S
Rail” or.“Petitioner”) to the April 21, 2008 letter of ébjection
submitted by the Town o¢f Brookhaven (“Brookhaven”) to U S Rail’s
March 26/-2008'ie££ér requesting a waivér of the six-month pre-

filing notice requirements of 49 CFR 1105.10(a)(l). U S Rail
Seeks,Board-apprbval under 49 U.S.C. 10901 to construct a new
rail—served‘facility (the Brookhaven Rail Términal or “BRT") at
Yaphank; in the Town of Broékhaven, Suffolk County, Long‘Island,
New York. ‘

‘B;iefly stated, Brookhaven argues that U S Ralil’s project
is not entitled to a waiver because (1) it has not accurately
and completely described the environmental impacts of the

proposed action, (2) that the construction of ‘the BRT is a
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subtérfuge for a sand mining operation, and (3) that U S Rail
;ntends to use the property for a municipal solid wastée (“MSW”)
transfer station and/or for tréﬁsloading' construction éhd
demolition (“C&D”) materials.

The ’overall teﬁor of Brookhaven’s comments reveals its
determination to derail this construction p;oject at every turn.
Brookhaven confuses the environmental.. fa§t~finding and
mitigation imposition processes .of the Board’s -Section of
Environmental  Analysis  (“SEA”) with  the licensing  and
adjudication functions of the Board’s Office of Proceedings
(“OP”y .. As the SEA will recognize, many"of Brookhaven’s
comments entéil whether or not the Board should grant
Petiticner’s reqﬁest for construction authority, an 1issue of
public convenience .and necessity within OP purview. The SEA
should disfegard Brookhéven’s misdirected comments at this stage

of the proceedings.

1. Waiver of +the six-month advance notice requirement is

appropriate under the circumstances presented.

-Citing no authority for its contention, Brookhaven
nonethéless contéhds that waiver of the six—month advance notice
requirement is not consistent with the regulations of the
Section of Energy and Environmental: - [sic] and the Board’s

policies.



The applicable regulation states, “Where an environmental
impact statement 1s required or contemplated, the prospective
applicant must provide the Section of Environmental Analysis

with written notice of its forthcoming proposal at least six

.months prior to filing its application.” 1105.10(a) (1) .

(Emphasis Supplied.)

However, byjimplication and as'a matter of long standing
policy the‘Boardjwill entertain and routinely grant.a waiver.of
the six-month advance notice requirement where, as should be the
case nere, the SEA believes an Environmental Assessment (EA)
should be adequate for the circumstances presented.

On March 17, . 2008, U S Rail met with the SEA in advance of
filing its construction petition. At that meeting,.environmental
teporting‘ requirementsl were diecussed_ and a consensus reached
that the project appeared to watrantAan EA, rather than an EIS.
Also present at the March 17%" meetingtwere representatives cf U
S‘ Rail’s proposed4'third4 party environmental _consultant, who,
once approved by SER, . will fully review the previous
environmental documentation for the site (See Brookhaven Exhibit
- C), as well as conduct an independent -environmental analysis of
its own, fully addressing each of the environmental issues
Brookhaven reises in its April 21°* letter/ i.e. grading, mixed
deciduous forests; sole sodrce aquifers, deep recharge -areas,

hydro-geologically sensitive zones, non-attainment areas, etc.
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Board policy and precedent is consistent with the action
plan contemplated in this procéeding. For example, in BNSF

Railway COmpany%Construction and Operation Exemption-Merced

County, CA, STB Finance Docket No; 34305 (Service déte: November
7, 2003) thevBoard found an EIS to be unnecessary where an EA
sufficiently considered the potential environmental impacts of
BNSF’'s proposed éonstruction and operation of approximately 850
feet of rail line tolserve Qﬁebecor World, Inc. (Quebecor) in
Merced County, California. FNI1

Based on the information provided from all sources and ‘its
own independent ganalysis, SEA preliminarily concluded that
consfruction and operation of the proposed rail line would have
no significant e?vironmental impacts . if the Board imposes and
BNSEF implements tﬁe recomméhded mitigation measures set forth in
the EAL \

Because the Brookhaven Rail Terminal, like the BNSF p£oject
discussed above, is the type of minor construction project that
is -appropriate er environmental review under an EA, the SEA
should grant U ;S Rail’s six months advance notice waiver

\
request.

)
t

TNl - That proposed rail line provided rail access for a second rail carrier
to provide paper shipments to Quebecor. )
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2. U S Rail’s .March 26 letter presents a. complete and

accurate description of the project

Brookhaven would have ‘the SEA believe that U S Rail
intentignally om%tted information from its March 26 waiver
letter so0. . as toj; disguise as a rail. terminal. what érdokhayen
claims 1is a sana_‘mining operation subject to New York State
enviréhméntal permitting laws. | Completely inconsistenﬁ with
this latest assértion, Brookhaven also-has suggested on numerous
occasions, including in its April 215.t letter, that the facility
is a rail termiﬁél intended tc handle the transportation'of MSW
and/or C&D materials.

Brookhaven’s allegations misconstrue the purpose of
Petitioner’s waiver redquest. Section 1105.10 states that the
request for waivér-must describe as coﬁplétely aé'possible the
anticipated environmental effects and timing of the proposed
action, and show that allror»parﬁ of the six month lead period
is noct appropriaté. U S Rail’s letter has done so by rgviewing
the impacts onf such ‘matters  as whether . the area -1s a
nonattainment areé, the number of trains and tyée and VOiﬁﬁe of
traffic that wouid be involved, ‘the impacts," if_any; on flora
and fauﬁa‘includiég any endangeréd species, the Charactef of the
land on which tbé facility will‘be built, the impacts on land

use, public highways, = air - and noise pollution, energy



consumption, and» historic and cultural resources, among other

matters. Theareguiationé.do not require that the waiver letter

present an exhaustive review‘of the project. That is for the

SEA to do és pért of its réview mandat.e .under the National
|

Environmental Policy Act (“NEPA”).

{
3. | New York Sﬁate environmental laws are preempted or are
otherwise inapplicable to the project at hand.
Brookhaven’S reference to New York State’s environmental
statute is'superfiuous where, as here, SEA is méndated Lo
perform a carefultanalysis under NEPA. 1In fact, the Board has

ruled that when a construction applicant or petitioner engages

its jurisdiction, state and local environmental, permitting, and

zoning laws are preempted. DesertXpress Enterprises, LLC—

Petition for Declaratory Order, STB Finance Docket No. 34914

{Service Date: June 27, 2007).
Moreover, the New York State Department of Environmental
Conservation (“DEC”) issued an October 4/ 2007 letter to Sills’

counsel agreeing to stay enforcement proceedings upon a showing
v | . : N
of federal jurisdiction, such as has been made herein. See

Petitioner’s E§E£§£E_§~
L
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4, Petitioner has made full disclosure of all relevant facts
regarding construction of the BRT as an STB-licensed rail

facility with ancillary excavation operations.

To reiteraté what 1s clearly and unambiguously set forth in
its March 26 letter to the SEA, U S Rail will be seeking Board
approval to construct and operate a rail terminal for 'uhe
transloéding-of_stone and other construction materials delivered
by rail to Brookuaven. See Decemberls, 2007 feétimbn§ of U S
Rail Presidént Gubriel Hail at T.29, L.2-6 (Brookhaven Exhibit_
D). | |

By applying for construction and operating authority under -
49 U.S.C. lO90l,‘U S Rail ié followiné the exact mandate given
by fhe Board 1in its OctoberllZ, 2007; ”éease ahdudesist order”
and the then—statéd desires of the Town of'Brbokhaven. Terming U
S Rail’s‘involvemént a “mere subterfuge” and ;sham”, Brookhaven
ignores testimony = that this freight se;vice‘ has already
commeuced, and that until November 2007 stone_wus delivered to
another location (the Nicolia site), which was unfortuuately of
insufficient size td meet demand. .See December 5, 2007
testimony of Gerard Drumm at T.57, L.14-23 and T;58, L.5-11
(Brookhaven Eﬁh}bit D).

: : . b

The fact tha% there may be a market-for_the resale of sand

excavateq in sité érading operations (See Brookhaven Exhibit D

-7
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at T.43, L.5-20 (Hall testimony))‘should'heither be surprising
ﬁor mistaken for evidence that U S Rail’s involvement is é “mere
subterfuge” or “sham” as Brdokﬁéven AyreCklesSly charges.
Moreover, the laws of physic§ compel the grading of‘a rail.line
to reduce slope to a miniscule degree, op, ‘better still, to
entirely eliminate slope. See Brookhaven Exhibit D at T.24,
L.l6~25'(Hall tes£imony).nThis wiil regquire U S Rail, with Board
approval, to graée the property an eétimated 12-13 feet to be .
compatible with tée LIRR track levelﬂ. | |

In its March 26" letter to’ the SEA, U S Rail quite
logically and ubdersténdably focuéedA afteﬁtion on what 1is
prospectively conﬁemplated f?r.theléite. U S Rail saw no need to
bur@eh the record with\‘informatioh_ already 5f record in this
'brevious proceedihg{'Brookhaven, on the bther'hand, focuses in
their April 215t letter fetrospectively~on events that took place
prior to the Board’s Octobef '12,; 2007 'decision, specifically
preliminary site érading and clearing-activities. In fact, what
transpired in the past is irrelévant to whether or not the SEA’Ss
review of this project satisfies the requirements of the NEPA.
To the extent, ]that past evidence presented in. the prior

litigation 1is even relevant at all, it belongs in the Board’s

consideration of the transportation merits of this matter at the



time the Board has before it U S Rail’s Petition for Exemption

for Construction and Operation under 49 U.S.C. 10901. FN2

5. . Solid Waste Transfer Operating Authority is not being

sought by Petitioner.

U S Rail disputes that it is obliged under 48 CFR 1105 to
provide the SEA with “binding - represeﬁtations” that
transportation of solid waste will not be involved at Brookhaven
Rail Terminal (“BRT"); Without waiving objection, ﬁ S Rall avers
that no activity subject to P.L. No. 110-161, 121 Stat.1844

(2007),  the CQnsolidated Appropriations Act of 2008, is

preSentiy conﬁemplated as part of this application. Petitioner
lacks sufficient knowledge or informatipn to State definitively
whether or nét any - such activity mighf'becoﬁé contemplated in
the future, at which.time and in whiéh event the required notice
would be provided. Moreover, thé site owner’s general counsel
and chief financial offiéer Gerard Drumm has previously provided
Brodkhaven with an affidavit that the BRT is not intended for
use as a solid wéste transfer station. See Petitioner’s Exhibit

B at Para. 44. ' -

FN2 8o that the record is abundantly clear on the point, U S Rail
will 1incorporate by reference in the as yet to be filed Petition for
Exemption Construction and Operation Compliance and Consumer Assistance,
issued his October 4“"1 letter staying construction pending Board review. See
Plaintiff’s Proposed Tindings of Fact and Cecnclusions of Law, annexed hereto
as Exhibit A, at Paragraph 53 (“Petitioner’s Exhibit A”).

: Y @



While acknowledging that U S Rail’s January 25, 2006 letter
accurately described ;Lts'bperations as of that date and'time,
the letter in no way indicates or ihplies'its intentions with

‘regard ‘to éperatipg the BRT, the terms of which are set forth in

Brookhaven’s Exhibit |2 {(*Railroad " Operating Agreementl and

Property Lease”).



Conclusion

7

Given that _the'.intereéts of - all stakeholdersx will De
adequately protected._th;oughout Vﬁhe proceedihg} there is nd
basis for imposisg furthér costs hpon'the;petitioner resulting
from an additiongl six month delay. The SEA will:specifically
in&ite comments on all aspects of its EA, including suggestions
for additional mitigation measures. SEA. will consider all
comments received in ~response to tﬁe EA in making its - final
recommendations to the Board. The Board will consider the_entire
environmental reébrd, SEA's fihél Arecommendations, including
final recbmmended mitigation meééures, and  the enQironmental
comments in making its final decision in this prééeeding.

Fof'the foregoing reasons and based upon_the_ébove cited
authority[ U s ﬁaii respectfully requests the SEA grant a waiver
of the six EOnth ' pre~filing- notice | reqﬁiréments of

1105.10(c) (2) .

Respectfully submitted,
John D. Heffner, PLLC

By: James H. M. Savage

Counsel for = Petitioner
U S Rail Corpcration

JHMS /mhd ' i
Att. ' C .
cc: Mark A. Cuthbertson (w/att.)
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bece:

Gerard‘T. Drumm
Andrew Kaufman
Gabriel D. Hall
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kived at: 4:40PM, 10/4/2007
10/04/2007 THU 18:32 FAX 6314440348 NYSDEC Legal Affalre ‘ _ @ooz

New York State Department of Environmental Conservation

Division of Legal Affairs, Reglon One

~ Stony Brook Univarsity.
50 Circle Road, Stony Brook, New York 11780 - 3409
PRone: (631) 444-0260 » FAX: (831) 444-0348
Webalts: vww.dec.stata.ny.us

Alexarder B. Grannis
Commisalaner

_ o October 4, 2007
VIA MAIL & FAX (516) 2279777 N
Charlotte A. Bxblow. 5q. :
Farrell Fritz, P.C.

1320 RexCorp Plaza -
Uniondale, NY 11556-1320

_ RE: 28 acre site at Sills Rood, Yaplxank
*, Dear Ms. Biblow: -

In order for your client to be granted an exemption from the authority of the New York
State Department of Environmental Conservation (“Deparment”) o regulate mining at the
subject site pursuant to Environmental Conservation Law Article 23 - the Mined Land
Reclamation Act, either site plan approval must first be obtained from the Town of Brookhaven,
or a sufficient demenstration shall be made to the Department that the pmposed activities are
cntitled to preempfuon and have undergone the necessary envmanmmtal revicw. In the absence
of the foregoing, mining at the site would be a vmlanon_

fucth * The undarsxgned may be contacted dlractly at (631) 444-0262, to discuss this matier
ther.

ce:  Peter A. Scally, chwnal Director, NYSDEC
Raobert Yaper, Mined Land Reclamation Specialist, NYSDEC
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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK .

g GV GRUO VOOV UUSQ U X

SILLS ROAD REALTY, LLC, US RAIL
CORPORATION, WATRAL BROTHERS, INC.,
PRATT BROTHERS, INC., ADJO CONTRACTING
CORP. and SUFFOLK. & SOUTHERN RAIL ROAD
LLC, : :
- Case No. 07-CV-4584 (1CP) (ETB)
 Plaintiffs, : - ‘

-against-
THE TOWN OF BROOKHAVEN,

Defendant.

e X

PLAINTIFFS’ PROPOSED
. . FINDINGS OF FACT
AND CONCLUSIONS OF 1AW

Plaintiffs Sills Road Realty, LLC (“Sills Road”), US Rail Corporation,(“US Rail™),
Watral Brolhﬁs, Inc, (*“Watral"), Pratt Brothers, Inc. (“Pratt”), ADJO Cﬁntra’cting Corp. |
(“ADJO"), and Suffolk & Southern Rail Road, LI.C (“Suffolk and Southcfn”),'(’col]gctivcly
“Plaintiffs), herein submit the following as and for their proposed findings of facts and
conclusions of law with respect to the preliminary injuction hearing held before the Hon. E.
ThOIl.l'dS Boylc, United States Magistrate Judge, on becember 5-6, 2007,-in the above action.ln

PROPOSED FINDINGS OF FACT

Background -
1. On November 1, 2007, Plaintiffs commenced this action, by service ofa

summons and complaint, and order to show cause, secking, inter afia, a preliminary injunction

' Refercnces to exhibits in evidence are denoted hercin as “Tr. Ex . " or “loint Tr, Ex. |, Tab __;” the transcripts
of hearing testimony in this action are denoted herein by the name of the witness, date of testimony and page
number lrom the transcript (i.e., “HALL, 12/5/07 at 1-2"); and, the Aflidavit of Gerard T, Drumm in Support of
Plaintiffs” Application for a Preliminary Injunction, dated October 31, 2007, is referred to as the “DRUMM ATF.”
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en joining the Town 01‘Bmo‘k.ha.vcn.("‘T(_)wn”) from: (i) taking any action to prosecute the
Appearu.qcc Tickets issued to Plaintiffs; (11) issuing any other appearance tickets in connection
with the cbnstructiop or operation of the Brookhaven Rail Terminal; and (iil) taking any other
acts Fo interfere with or obstruct the .conslructi(?n and opcra.ti'o‘n of the Bropkhavqn Rail T cnﬁillal.

2 | This matter was referred to the Hon. E. Thomas Boyle, United Stdth Magistrate
Judge, for a hearing on Plaintiffs’ application.

3. As demonstrated below, Plaintiffs are entitled to the reiielz‘ ﬂ)ey seck because they
llz;vc démonstratcd that the Town has taken improper action by 1ssuing the Appearance Tickets,
that they woul(.i be irrcpérébly 112;r111ea if the Appearance Tickets (or any other tickets) were |
prosecuted, and a high likelihood of success on the merits of their ;laims.

Th? Parties

Sills Road

4, | Sills Road is a New York limited liability company that owns a ﬁS-aéx‘e parcel of
real property located in Yaphank, NY (the “Propcrty”), which is located within the geographic
boundaries of defendant Town of Brookhaven. (HALL, 12/’5/0;1 at52.) |

5. Sills Roéd acquired the Property in May 2006. ('I_)RUMM, 1 2/5-/07' at 57.)

6. Gerard Drumm (“Drurﬁm”) is the Chichingncia] Ofﬁc}:r a‘nAd General Counscl‘of
Sills Road. (DRUMM, 12/5/07 at 52.)

7. Drumm is also the Chief Financial Officer and General Cméﬁscl of Suffolk and
Southorn, (DRUMM, 12/5/07 at 62.)

8. In or around August, 2007, Sills Road Icascd the Property to US Rail. (DRUMM, '

12/5/07 at 18-19; Tr. Ex. 7.)
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9, US Rail leased the Property from Sills Road in order to construct and operate an
intermodal transloading facility at the Property, known as the Brookhiaven Rail Terminal.
(DRUMM, 12/5/07 at 63.)

10. Sills Road has never constructed or operated, nor did it ever intend to construct or
ope;'atc, the Brookhaven Rail Terminal. (DRUMM, 12/5/07 at 63.)

i1, In mid-October 2007, Sills Road was issued nine Appearance Tickets by the
Town for alleged violatioris of the Town’s zoning code regarding the construction and operation
of'the Brookhziven Rail Terminal. (DRUMM, 12/5/07 at 65-66; Tr. Ex. 3.)

US Rail

12, US Rail is ;m existing Class III short ling rail carrier and is authorized by the
United States Surface Transportation Board (“S"[‘Bf’) as such. (HALL, 12/5/07 at 17.)

13. .Gahriel Hall (“Hall™) is the President and Chief Executive Officer of US Rail.
(HALL, 12/5/07 at 16.) |

14, US Rail is constructing the intermodal transloading facility known as the
Brookhaven Rail Terminal. (ITALL, 12/5/07 at 17, 38) .

15.  Inoraround August, 2007, US Raﬂ_ entered into a thirty-vear lease and operating
agreement with Sills Road for the 'Probcrty. (HALL, 12/5/07 at 18-19, 24; Tr. Ex. 7.)

[6.  Under the lease, US Rail is obligated to construct the Brookhaven Rail Terminal
and once it is completed, US Rail is obligated to operate the facility. (HALL, 12/5/07 at 19; Tr.
Ex. 7) | |

17. US Rail intends to operate the Brookhaven Rail Terminal in its status as a
common rail carrier. (HALL, 12/5/07 at 24.) |

18. US Rail was not issued any Appearance Tickets by the Town. (HALL, 12/5/07 at

25)
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ADJO

19. ADJ.O is a New York corp.orationrand is the géncral contractor hired by US Rail
to excavate and grade the Property on which the Bréokhavcn Rail Terminal .is being constructed.
(HALL, 12/5/07 at 30; Tr, Ex. 8.) | |

20. ‘ ADJO and US Rail are also negotiating a proposal, wherein ADJO would.
construct the Brookhaven Rail Terminal for US Rail after the site is excavated and graded.
(’HALL, 12/5/07 at 39; Tr. Ex, 10.) |

21, In mid-October 2007, ADJO \.vés issued nine Appearance Tickets from the Town
for alleged violations of the "[‘()Wn’s,zoni.ng code regarding the construction of the Brook.haven‘
Rail Terminal.. (DRUMM, 12/5/07 at 65-66; Tr. Ex. 1.)

22, Pratisa New York corporation and is a subcontractor hired by ADJO to perform
certain construction activitics at the Brookhaven Rail Terminal. (DRUMM, 12/5/07 at 66.)

23. Inmid-October 2007, Pratt was issued nine Appearance Tickets from the Town
l";)r alleged violations of tﬁe To&n’s zoning code regarding Fhé 0()1131rﬁct1011 of the Brookhaven
Rail Terminal. (_DRUMM, 12/5/07vat 65—66; Tr. Ex. 2)

Watral

24. Watral is a New York corporqtion and is a subcontractor hired by ADJO to
perform certain.construction activities at the Brookhaven Rail Terminal. (DRUM M, 12/5/07 at
66.)

25. In mid-October 2007, Watral was issticd cight Appearance Tickets from the Town
for alleged violations of lh;: Town’s zoning code regarding the construction of the Brookhaven . i

Rail Termmal. (DRUMM, 12/5/07 at 65-66; Tr. Ex. 5).
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Suffolk and Southern

26. Suffolk and S'outhern was formed to .bccomc a common rail carricr. (DRU MM,.

12/5/07 at 59.)
| 27. Suffolk and Southern never performed anj,; construction activities at the
Brookhaven Rail Tenminal site. (DRUMM, 12/5/07 at 62.)

28, Suffolk and Southern was issued nine Appearance Tickets from the Town for
alleged viojations of the Town’s zoning‘code rcgardiné thc-constfuction of the Brookhaven .Ra.il
Terminal. (DRUMM, 12/5/07 at 65-66; Tr. Ex. 4)."

29.  There is no common ownership, connection or interrelatedness between US Rail
and Suffolk and Southern. (HALL, 12/5/07 ¢ 30-40.)

Sills Road Materials, LLC

30. Sil}syRoad Materials, LLC (“Sills Matéﬁalé”) is a New York limited liability
company and is an afﬁiiatc of Sills Road, @d they have common principals who manage the
entitics. (DRUMM, 12/5/07 at 70.) ”

31 Sills Materials was fonned for the purpose of being a wholesale distributor of
stone and aggregates (collectively “Stone”) on Long l'slaﬁd. (DRUMM, 12/5/07 at 70.)

32. Sills Materials entered into an agreemenf with a qu aﬁ'y located m upstate New
York to supply VSills' Materials with Stone. (DRUMM, 1A2/5/07 at 70.y

3'4 ‘Sills Materials has also.engaged in marketing to promote its entrance into the
Stone supply market, (DRUMM AFF. at % 26)

34 Sills M'atcria:ls tends to use.the Brookhaven Rail Terminal to transload the Stone

from the upstate quarry. (DRUMM, 12/5/07 at 70.)



Case 2:07-cv-04584-TCP-ETB  Document 18 - Filed 03/31/2008  Page 6 of 25

Empire Asphalt LL.C

35. Empirc Aspl;all LLC (""Emp.irc”) is a New York limited Hability company and is
an asphalt company that is owned by severall of the szﬁnérS of Sills Road. (DRUMM, 12/5/07 at
75_; 7'7;' Tr. Ex. 12)

36. After the commencement of this action, Empire was issued four Appearance
Tickets by the Town for alleged violations of the Town's zoming code. (Tr. Ex. 6.) »

37. At the tume that the Town issued the four Appearance Tickets to Empire, ch8
Town was aware that Empire shared a connlnonality of ownership with Sills Road. (DRUMM,
12/5/07 at 77; Tr. Ex. 12.) |

_ The Town

38. The Town is a municipal corpora.tion, located in Suffolk County. (Complaint at
19) |

39, Brian Tohill (“Tcwhill“) is an Inspector employed by the T;)wn. (TOHILL., 12/5/07
at 94.)

40. - Tohill issued the Appearance Tickets to Sills Road, ADJO, Pratt Bros., Watrél,
Southern and Suffolk, and Empire. (TOHILL, 12/5/07 at 96.)

The Brookhaven Rail Terminal and the Appearance Tickets

41.  The Brookhaven Rail Terminal was 'c.onccivéd by a number of parties that have a
need for Stone in their businesses on Long Istand. _('DR_UMM, 1275/07 at 57)
| 42. | The Brookhaven Rail Terminal is going to be an intermodal transloading facility
for the puﬁ)osc of intermodal logistics, rail transfer, transloading of coﬁstmction producté and

similar commodities. (HALL, 12/5/07 at 17.)
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43.  'The Brookhaven Rail Terminal will initially be utilized by LjS Rail to transload
Stone. although it will also be used to transload other construction commodities. (HALL,
12/5/07 at 28, 29-30.)
44.  The Brookhav.en Rail Terminal is not intended to be used as a solid waste transfer
st.ation,. (DRUMM AFF. at _"['1-2,’ fi.nt. 2)
| 45.  The Brookhaven Raii Terminal is Jocated within the geogrﬁfihical boundaries of
the rfuwn’s Empire Zone, an area witﬁin the Town designated for indus;"m"aly and commercial
development. (HALL, 12/5/07 at 53.)
' 4'6. The propert;f 6n which the Brookhaven Rail Terminal site is being constructed is
28 acres in size, on which there is intended to be .approximately 11,000 feét of track. (HALL,
]2/’5/67 at 20-21.) | |
47.  US Rail prcpared a track layout for the Brookhaven Rz;i.] Terminal with the
assistance of Sills Road and the New York and Atlantic Railroad. (FIALL, 12/5/07 at '20; Tr. Ex.
9.)
48. New 'York and Atlantic_l{ailroad holds the ﬁ'cight rights for the Long Island Rail
Road tracks. (Joint Tr. Ex. 1, Tab 4.) ‘ |
49, The New York and' Atlantic Railroad is compelled by 'federal statute to
interchange rail cars with US Rail at the Brookhaven Ra.i] Terminal (oncc it is constructedA),
which will then send the rail cars into the Nationa] rail system. (HALL, 12/5/07 at 23, 49-56.)
| 50. . US Rail’s construction activities at the Brookhaven Rail Terminal began in
July/August 2007. (HALL, 12/5/07 at 31.)
51. The construction aciivities at the Brookhaven Rai‘l Tc‘;rminz;I, included tree

removal and initial grading of the Property. (HALL, 12/5/07 at 24.) ‘ t
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52. In order to oversee the construction of the Brookhaven Rail Terminal, US Rail
hired a projcct manager, Martin Lomasney. (HALL, 12/5/07 at 3‘1.)

53, .‘ .ULS Rail voluntarily slopped.construction activities at the Brookhaven Rail
Terminal at the end of Scp‘tember 2007, pursuant to an oral agreement with the New York State
Department of Environmental Conservation (“NYSDEC"). (HALL., 12/5/07 at 42.)

54.  Afier US Rail stopped construction activities at the B;ookhaven‘Rail Terminal,
the Appearance Tickets were 1ssued by the Town to US Rail’s co-Plaintitfs, but not to US Rail.
(HALL, 12/5/07 at 25.) | |

55. Well prior to the commchcemcnt of any construction at the Property, in January
2007, representatives of Sills Road and Sutfolk and Southém met with rebrcémntatives of the
Town to present their plans for the Brookhaven Rail Terminal and to provide the Town with the
legal aut.hority substantiating the fact that the Brookhaven Rail Terminal was under the exclusive
jurisdiction of the STB, and nol subject to the Town's local zoning code. (DRUMM, 12/5/07 at
65.)

56. Thé Town di'd not seek to stop any of the construction activities at the
‘Brookhaven Rail Temlinal:until kaﬁer an article appeared in the October i', 2007 edition of
Newsday. (DRUMM, 12/5/07 at 64-66; _TOHILL; 12/5/07 at 102.) |

57. Between October .12 an’d October 16, 2007, ﬂle Town served mﬁltipic Appearance
Tickets on Sills Road, ADJO, Watral, f’ratt and Suffolk and Southern in which the Town claimed
that thc activities at the Brookhaven Rail Terminal violated provisions of its zoning code.

(DRUMM, 12/5/07 at 66; 'I't. Ex. 1-5.)

58. The Appearaﬁcc Tickets charged Sills Road, ADJO, Watral, Prait and Suffolk and .

Southern with violating the following provisions of the zoning code ot the Town: no special -
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permit frbm the Planning Board (§ 85-31 1-1); non-peimitted use in an L-1 Zoning District (§
85-308); no site plan approval (§ 85-45A); no certificate of occupancy (§ 85-20A); no build-ing v
permit (§ 85-1 7); no tree clearing permit (§ 70—3.); failure to post bond (§ 53-5); tailure to péy
fees (§ 53-34(2)); and conducting a mining operation without approved plan (§ 53-3E). (Tr. Ex.
1-5)

59. The Appearance Tickets required the P léintifi’s (other than US Rail) to appear on
December 13, 2007, at the 6™ District Cowrt located in Suffolk, New York to answer and defend
against the cﬁminal charges alleged in the “Appearan'cc Tickets. (/d.)

60. - The Plaintiffs to whom the Appearance Tickets were issued each risk criminal
prosecution for the charges alleged; which are of serious concern to the recipients. (DRUMM,
12/5/07.at 69; TOHILL 12/5/07 at 110; Tr. Ex. 1-5.)

61. Empire was also issuéd Appearance Tickets by the Town, each of these tickets
was supposedly dated cither Séptcmber 26, 2007 or Oclober 30, 2007, but all of which were
served, Lm or about November 14, 2007, by‘Tohill after the commencement of this action.
(DRUMM, 12/5/07 at 77; Tr. Ex. 6.)

62. Atthe timc.that the Town served the Appearance Tickets on Empire, it knew of
Empire’s relationship with the Plaintiffs in this action. (DRUMM, 12/5/07 at 78-81; Tr. Ex. 12.)

63.  The Appearance Ti ckets issued to Empire lacked any foundation and were only
issued to further harass Plaintiffs. (DRUMM, 12/5/07 at 84.7)

“64.  Tohill admitied at the trial that the complajht which allegedly led to the issuance
of the Appearance Tickéts to Empire was not recetved by his office until swo days afier he issued

the Appearance Tickets to Empire. (TOHILL, 12/5/07 at 101, 103; compare Tr. Exs. C and 6.)

? Watral was issued eight Appearance Tickets, it was not issued a ticket for “no special permit” under Town Code §
“85-311.1." '
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65. After issuing the. Appearance "l;i;:k’cts to. Empire, Tohill .tesliﬁc(ri‘he was told by
Town éfﬁcials “’ton back, off, essentially to stop [his] investigation into any further connections™
between Plaintiffs and Elm;irc. (TO[--lI_LL, 12/5/07 at 99.5 _

6. US Rail contﬁmcs to pay its cdnstfuction manager, Mr._.Lomasncy,‘ even though
tiw construction at the Property ;vas hal.tcd. {(HALL, 12/5/07 at 31 )

67. In anti Cipati.mi of operating the Brookhaven Rail Terminal, US Rail acquired two
(2) locomot;ves at a cost ot $175,000 each. (HALL, 12/5/07 at 26, 27)

.68. These locomot.ives were scheduled for delivery by early March 2008. (HALL, .
12/5/07 at 26.) |

69. These locomoﬁves were purchased to move .rzu' I cars within the Brookhaven Rail
Terminal, to switch rail cars m11nﬁg the various track;q at the facility, and to interchange the rail
cars with the New York and Atizmtic rail line. (HALL, 12/5/07 at .27.)

76. If these‘ locomotives are not used a“tlthe Brookhavfen'Rail Termiinal, US Rail llaév
no mhe'rusc f().l.‘ them and they v&nuld have to be put in “cold storage” pending construction of
the Brookhaven Rail Terminal. (HALL, 12/5/07 at 27, 48, 50.)

71. US Rail has also ordercd materials for the construction of the Brookhaven Rail .
Terminal, including"‘rails' in pfacc,“ cross-ties, and ballast which were scheduled to be delivered
to the site in F,cbmary/_’March 2008. (HALL, 12/5/07 at 28.)

72. US Rail also purchased stecl rail track, in fifty (50) foot length, with a weight of
.l 15-132 pounds. (HALL, 12/5/07 at 28.) These types of tracks are necessary to accommodate
thc; weight of the rail cars filled with Stone, which are anticipated to be transloaded at the

Brookhaven Rail Terminal, (HALL, 12/5/07-at 28.)

10
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73, In addition to these rail construction materials, US R.uilrals‘o [ﬁurchascd computers
and a construction trailer for usc at the Bfookhaven Rail Tcrminil._ (HALL, 12/5/07 at 28.)

74. In anticipation of operating the Brookhaven Rail Terminal, US Rail has also
undertaken a sales and marketing effort aimedvat other transloa(iing customers.. (HALL, 12/5/07
at 26.)

75. Sil-nilnrly, Sills Road and Sills Materials have undeitaken marketing efforts to
promote the availability of Stone at the Brookhaven Rail Terminal to other users of Stone on
Long Island. (DRUMM, 12/5/07 at 93; DRUMM AFF. at §26.)

76. Additionally, one of the memﬁers of Sﬁls Road .and Sills Matcri.als, th;: up-state
quarry, ha%s leased approximately 104 rail cars to transport Stone from the ;|11mry to thq
Brookhaven Rail Terminal. (DRUM‘M, 12/5/07 at 70.) .

77. Thc first delivery of Stone from the upstate quarty was schedulca to be delivered
- in March 2008. (HALL, 12/5/07 at 28.) |

78. It is es‘timatéd that'du\ring the colnstructioni season, the Brookhaven Rail Terminal
will accommodate 4,000-5,000 carloads Qf Stone from the upstate quarx*y. (HALL, 12/ 5{07-at
28-29)

79.  Other potential customers have indicated an interest in transloading at the -
Brookhaven Rail Terminal structural steel, lumber, particle board, plywood, brick and salt-based
matcrials. (HALL, 12/5/07 ;lt 29-30.) | |

80. Aside from rail car transport, thé only other ways to transport Stone to Long
Island is by truck and to a limited extent by barge. (HALL, 12/5/07 at 48.)

81. Truck transpét'tﬁtionn of Stone to Long [sland is burdcnsomc; because the trucks

must traverse several bridges, and the weights of trucks that can cross the bridges have recently |

11
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been reduced. Accordingly, it now takes more trucks to bring the same amount of Stone to Long
Island. (HALL, 12/5/07 at 50-51.)

82. Rail transport moves cmﬁmodities to L().ng 'lsland without interruption on
highways, with .lc:ss pollution and less fuel consumption. (HALL, 12/5/07 at 51.)

83, Each rail car can move 1135 tons of Stone, meaning that the. l(_)4‘cars can transport
11,960 tons m: Stoné to the Brookﬁavcn Rail Tcrminz'ﬂ cach trip from the quarry, whereas a truck

can only move between 15-18 tons per trip from the quarry. (HALL, 12/5/07 at 51.)

The Nicolia Site

. 84. ' The members of Sills Road are in the business of commercial céntra_cting and had
" previously brought Stone to Long Island for several years at an existing transloading site owned-
by a company called Nicolia. (DRUMM, 12/5/07 at 54.)
85. Suffolk and Southem initially sought STB approval to operatc as a common rail
carrier at the N ico]_ia location. - (.DRUMM_, 12/5/07 at 58.)
86. Subsequent to Suffolk and Southern sﬁbmitting its application to become a
commoﬁ rail carrier, it was-in[’omléd that there Was a defect in the title to the Nicolia site that
-resulted in Nicolia being unable to lease the rail portion of the Nicolia site to Suffolk and
Southern. (DRUMM, 12/5/07 at 60, 85.)
R7. After November 2007, the Nicoiia site was no longer avaj lable to Sills Road, for
the transloading of Stone. Also, the Nicolia location could not ac.commodat:c the amount of
Stone timt was én‘ticipated fo be brought to Long Islan(_l, neccséitating the need for the

Brookhaven Rail Tenminal. (DRUMM, 12/5/07 at 54.)

12
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The Proceedings Pending Before the STB

88. Since Suffolk and Southern was not yei an existing common rail carrier, it needed
to file an application with the S1”B in 01'(ier to Qpemt‘c at the Nicolia site. (DRUMM, 12/5/07 at -~
90.) |

89. In additiop. S‘u_ffoll.( and Southern woul'd need STB approval to construct and
operate the Brookhaven Rail Terminal, as an exempt rail spur, since it was ﬁot an existing
common rail carrier. (DR‘UMM, 12/5/07 at 61.) |

90. Sutfolk and lSo‘uthern withdrew its application before the STB, in June 2007, once
it learned that the Nic?ilia site defect was incurable. The STB granted the rcquest to withdraw in
August 2007, (DRUMM, 12/5/07 at 84-5; Joint Tr. Ex. 1, Tab 5.)

91. Upon lemﬁing that Suffolk and Southern’s application to beéome a common rail
carrier was hampered by Nicolia’s inability to demonstrate it owned the rail yard, Sills Road
contacted' US Rail, an existing Clz.ilss N1 railroad, to construct and operate the Brookhaven Rail
Terminal. (DRUMM, 12/5/07 at 63.) |

.62‘ In response to a letter from the Town, dated October 2, 2007, and an article in the
October 1, 2007 edition of Newsday, the STB 1‘copc-."ned Suffolk and Southemn’s application for
the construction (.)f the Brookhaven Rail Terminal and made US Raii‘ a party to that pl'occedi11g. o
(Joint Tr. Ex. 1, Tab 9)) _ |

.93, On October ;1, 2007, Melvin F. Clemens, Directors of the STB Ofiice of
Compliance and Consumer Aséistax_me_wrotc to U S Rail’s counsel inquiring into the activities at
the Brookhaven Rail Terminal, directing U.S Rail to serve a response by Octobcr. 9,'20();/', and to

stop coustruction activities pending the STB’s réccipt and review of U S Rail’s response. (A
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cdpy of this lqtter is annexed to the DRUMM .AFF, as Exhibit B;. see also Joint Tr. Ex. T, Tab 11,
Ex. E) | |

_\ 94, Mr. Clemenﬁ sent his letter approximately three days after Newsday, a local
newspaper, published an article, on October ]', 2007, questioning the construction activitics
taking place at the Brookhaven Rail Tenninal.

93, U S Rail filed it.s response to Mr. Clemens on October 9, 2007, explaining that it |
was an existing Class 11l rail carrier, that it was constructing an éxcmpt rail spur which did not
need STB pre-approval to consfruct pursuant to 49 U.S.C. § 109006, and requesting that it be
permitted to proceed with construction. (A copy of ‘this résponse is annexed to the DRUMM
AFF. as Exhibit C; see also Joint Tr. Ex. 1, Tab 11, Ex. F.) |

96. By,decision dated Cctob;:r 12, 2007, the STB rcopened the Sutfolk abplication
(the “October 12™ STB Order™). (A copy of the October 12™ STB Order is annexed to the
DRUMM AFF. as Exhibit D; see also Joint Tr, Ex. 1, Tab 9.) -

. 97, In the October 12 STB Order, the STB ordered Sills Road and U S Rail to obtain
cither (i) authorization from the STB to construct and operate the Brookhaven Rail Terminal or
(ii) an STB decision that the Brookhaven Rail Terminal doés not ;cquire'STB approval, as an '
exempt “spur.” (Joint Tr. Ex. I, Tab 9.) The October 12" STB Order clearly indicates that the
Brookhaven Rail Terminal falls within the STB’s exclusive j11risdicti6n, pre-empting local and
state regulation of the facility.

98. The O'ctober‘ 12" STR Order also contains a cease and desist provision halting all
cunstmgtion activities pend:illg further Order of the STB. (Joint Tr. I:\ 1, Tab9.)

99.  On October 18, 2007, Plaintiffs petitioned the STB to stay its October 12, 2007 ‘

Order, and to permit U S Rail to continue preparation of the Brookhaven Rail Terminal site

14
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pending a decision on a Petition for Reconsideration, which Plaintiffs filed on Oclaber 26, 2007.
(Joint Tr. Ex. 1, Tab 11.)

100. After completion of the hem‘ing{; in this matter, on December 20, 2007, the S”TB‘
issued a determination on ,I’lgillti't'fsf motion for reconsideration (the “December 20t Decisiop”).
The December 20™ Decision makes it clear th‘at the STB Has asserted jurisdiction o’ver the
Brookhaven Rail Terminal. (Id.} (The December 20th Decision was not part of Joint Exhibit |
because xt was issued aﬁcr'the hearings in this matter; .a copy of the Deceh*abcr 20th Decision is
annexed hereto aé Addpndum “A.” Counsel for both parties have agreed to allow Joint Exhibit )
to be amended to include the Deccm-bber 20" Decision.) |

101.  -Subsequent to the issuance of the December 20th. Decision, US Rati continued its
efforts before the STB with regard to the Brookhaven Rail Terminal. On March 24, 2008, US
Rail filed with the STB a request for approval to retain an'independent third-patty consultant to
develop the appropriate environmental and histoﬁc documcntétion necessary for its application
before the STB. On March 26, 2008, US Rail sought from the STB a waiver of the six-month
pre-filing notice” required by the STB’s environmental regulation. (Copies of these documents
arc annexed hereto as Addendum “B.Y) . |

102.  As set forth in the March 24, 2008 filing, US Rail will be filing a “Petition for
Exemption” with the STB in the next several wecks seeking STB approval for the construction
and operation of the Brookhaven Réi] Terminal, -(See Addendum “B.”)

103.  Accordingly, the STB has asserted jurisdiction over the Brookhaven rail Terminal
and US Rail is before the STB in order to construct. and operate the Brookhavén Rail Terminal.
(DRUMM, 12/5/07 at 86; Town Counsel’s Statements at Orél Argurﬁcnt, 12/5/07 at 7; Joint Tr,

Ex. 17 Addendum A; Addendum B.)
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PROPOSED CONCLUSIONS OF LAW

PLAINTIFFS HAVE DEMONSTRATED
- THEIR ENTITLEMENT TO A PRELIMINARY INJUNCTION

. l()4._ A party seeking preliminary injunctive relief to enjoin a government action
allegedly taken in the public intercst must show that the party “will be irreparably harmed in the
absence of an injunction, and . . . a likelihood of success on the mel'ité.” (Coastal Distributiéﬁ,
LLC v. Town of Babylon, 2 16 Fed.Appx. 97, 100 (2d. Cir. 2007) (citing Forest City Daly Hous.,
Ine. v. Town o;fN. Hempstead, 175 F.3d 144, 149 (2d. Cir.1999).) Plaintifts have demonstrated
that they have suffered irreparable harm and a likelihood of success and therefore are entitled to
a preliminary ipjunction.

Al Plaintiffs Have Demonstrated a High Likelihood of Success on the M‘erits

105.  Plaintifts’ Complaint includes causes of action seeking a declaration that: (i) the
Town is prcémpted trom enforcing its Town Code provisions against the Brookhaven Rail
Terminal, and (ii) the Appearance Tickets should be declared null and void. The Complaint also
secks an injunction against the enforcement of the Appearance Tickets, because of the expresg '
provisions of the Intersilate Commcrcg Commission Termination Act, 49 U.S.C. §I()l 01, et. seq_-
(the “ICCTA”), which preempts local iouing control over rail facilities. (COMPLAINT; 99 32-
52) {

106.  In 1995, Congress enacted the ICC’f A which abolished the Interstate Commerce
Commission and created the S'TB. “This was done as an effort t(; further dercégulate the surface
transportation industries. (See 49 U.S.C. §10101, er. seq.)

107.  The ICCTA vests the STB “with exclusive junsdiction over ‘transpdrtation by rail
carriers’ and ‘the comstruction, acquisition, operation,,abandonmcnt, or discontinuance of spur,

industrial, team, switching, or side tracks, or facilities, even if the tracks are located, or
. ‘ : .
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intended to be located, entirely in one State.”” (Green Mountain Railroad Corp. v. Vermbnz,
404 F.3d 638, 642 [24d. C%r. 2005] quoting 49 USC § 10501 (b) (emphasis- added).)

1038. The ICCTA defines a ““rail carrier” as a “*person providing common carrier
railroad transportation for compensation.” (49 U.S.C § 10102(5).) ““Transportation’ is
expansively defined to include: ‘a locomotive, car, vehicle, vessel, warehouse . . . yard, property,
facility, instrumentality, or equipment of any kiqd related to the movement of passengers or
property, or both, by rail."” (Green Mountain 404 F.3d at 642, quoring 49 USC § 10102(9)
{emphasis added).) - '

109.  Moreover, “[Flederal courts recognize that the [ICCTA] prcelvnpts most pre-
construction permit requirements imposed by states and localities.” (Green Mountain, 404 F.3d
at 642, citing City of Auburn v. Un.ited States, 154 F..3d 1025, 1030-31 (9th Cir. 1998); see also,
Soo Line R.R. Co. v. City of Minneapolis, 38 F.Sijpp.Zd 1096, 1101 (Dist. Minn. 1998); Fillage
of Ridgefield Park v. New York, Susquehanna & Western Railway Corp., 750 A2d 57, 64 (N.J. |
2000) (“railroads arc cxémpt from the traditional permitting process . . .”).)

110.  Therefore “state and local authoritics cannot subject the construction of .railroud :
facilities to pre-permitting processes where there are no clear coﬁstmction standards and where
the permit depends on the discrction ofa loéal agency.” (Coastal Distribution, LLC'; 216
Fed.Appx. at 100; see also, Gre.en Mountain, 404 F.3d at 642 (“The STB *has likewise ruled that
‘statc and local penmitting or preclearance requirements (including environmental requirements)
are preempted because by their nature they unduly interfere with interstate comm.crcc,”’); CSx |
Transp., 944 F'.Supp.l 573, 1581 (N.D.Ga.1996) (*“It is difficult to imagine a broader statement of

Congress’ intent to precempt state regulatory anthority over railroad operations.”).)
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111, Consequently, a rail transportation facility, like the Brookhaven Rail Terminal, is
not subjcet to local zoning, permitting or pre-clearance requirements because it is being
constructed by a rail carrier. (See Canadian National RR v. City of Rockwood, 2005 WL

- 1349077 (E.D. Mich. 2005) (county zoning laws and pcrmi&ing and preclearance requirements
precmpted for railroad “trané]oading” facility); Grafion and Upton Railroad Co v. Town of
Milford, 337 F.Supp.2d 233 (D. Mass 2004) (granting prcliﬁlinary mjunction enjoining
mu.nicipality from taking any action to enforce its zoning ordinance and prohibiting municipality
from otherwise attempting to prevent, delay, obstruct or prohibit “tcrminﬁl railroad coxﬁ;)any’s"
dcvé]oﬁmént of rail yard i_nto a transloading fac‘il‘i.t}‘/).; Norfolk Southern'RR v. City of /'Iusfe.ll,.
1997 WL 1113647 (N.D. GA 1997) (local zoning and land use permitting regulations for
trans]oading facility preempted).) |

112, Sills Road leased the property to U S Rail, an existing Class 111 short line rail
carricr, and it is US Rail that is constructing and will operate the Brookhaven Rail Terminal.
(HALL, 12/5/04, at 17, 38; Tr. Ex. 7.)

113.  The STB has asserted authority over the construction of the Brookhaven Rail
Terminal, precimpting the Town from control of any sort over the Brookhaven Rail Terminal.
(DRUMM, 12/5/07 at 86; Town Counsel’s Statements at Oral. Argument, 12/5/07 at 7.)

114.  Because the construction and operation of the Brookhaven Rail Terminal is within
the scope of interstate commerce governed b& the ICCTA, and the STB has assertcd. its
jurisdiction in the matter, the Town is preempted (rom control or jurisdiction over the
Brookhaven Rail Tc;minal;_ the Town cannot issuc or prosccule the Appearance Tickets already
issucd for alleged violations of Town Code provisions in connection with the Brookﬁévcn Rail

Terminal’s construction or operation or issue new Appearance Tickets with regard to alleged
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violations of the Town code. (Buffalo S’mﬂhern Railroad, Inc. v. Village of Croton-on-Hudson,
434 F. Supp.2d 241 (S.D.N.Y. 2006).) i

1 15 Plaintiffs have demonstrated that they are likely to prevail on the merits as the
Town’s actions tn issuing and prosecuting the Appearance Tickets to Plaintiffs is preempted by
the ICCTA. |

116. Plaintifﬁs.also asserted a claim for violation of their right to substantive procedural
Due Process and Equal Protection of the La\\vs under Articles 13 &l.ld 14 of the United States
Constitution, 42 U.S.C. § 1983, and Article I, Section 6 of the New York State Constitut.ion and
for Abuse of Process.

117.  The Town issued the Appearance Tickéts with actual knowledge that the
Brookhaven Rail Terminal was exempt from its oversight-and under the exclusive jurisdiction Qf
‘the STB, and in fact, Plaintiffs provided the Town with an extensive wriiten mém_orandum
demonstrating the S’l"l.%;s exclusive jurisdiction ten months before thc Appearance Tiékets were
issued. (DRUMM, 12/5/07 at 53-54.) .

118.  The Town also issued the Appearance Tickets to Empire in retribution for the

bringing of this action. | |

119. Bccause the Town has issued the Appearance Tickets (as well as those issued to
IEmpire) without basis, Plaintiffs have dem.onstra-.ted they are iikcly to prevail on the third-prong
of their request for a preliminary injunction §t()pﬁing the Town from taking any action that is
prccnﬁptcd by the ICCTA with regard to the construction or operation of the Brookhaven Rail

Terminal
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B. Plaintiffs Have Demonstrated lrregarable Harm

120.  lrreparable ha..ml is “a fundamental and traditional requirement of all preliminary
relief” (Z‘ricbwasser & Kaiz v. American Telephone & Telegraplz Co., 535 F.2d 1356, 1359 (2d.
Cir. 1976).) | |

121, Trreparable harlxln “may be found where damlugcsl arc difficult to establish and
measure,” such as where a pérly \_vill otherwisé lose customer relationships that account for an
indeterminate amount of business over the years. (Coastal, 216 ng.A})px. at 100 (quoting
Regislter.c:om, Inc. v. _P'e;‘iq,l IIncl., 356-F.3d 393, 404 (2d Cir. 2004)}.) |

122, Plaintiffs also suffer irreparable harm as a mattier of constitutional law because the
Defendant is effectively denying Plaintiffs a right to participate in interstate commerce granted Fo
them under the Com.mercé Clause of the United States Constitution. The Commerce Clause is
... asubstantive restriction on permissible state regulation of interstdte COMIMErce . . .
individuals injured by statc action that vio!atés this asPéct of the Commerce Clause may sue and
obtain injunctive and de'clziratory. relief.” (Mark E. Dennis v. Margaret L. Higgins, 493 U.S, 439
(1991).) |

1.23, Plaintiffs have been harmed by the Town's issuance of lhé. Appearance Tickels
which were issued to halt construction of the Brookhaven Rail Terminal and require Plaintifts to
defend against alleged violations of the T“()wn Code. (HALL, 12/5/07 at 41.)

124.  Irreparable harm hgq been demonstrated by the fact that the Appearance Tickets
issued by the Town to Plaintiffs involve allegesi criminal acts, which can result in both jail time
and fines being imposed against Plaintiffs, for activities which are preempted from the Town’s

Jjurisdiction. (DRUMM, 12/5/07 at 69; TOHILL, 12/5/07 at 110.)
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125,  Moreover, it was intended that the Brookhaven Rail Terminal would be used to
.continue to transport Stone to Lony Island via rail after November 2007 in larger quantities than
had been previously brough.t to the Nicolia location.. (DRUMM, 12/5/07 at 54.)

126.  These materials were Lo be used both by the members of Sills Road and sold to
third parties at a profit. (DRUMM, 12/5/07 at 54-5.)A

127.  Sills Road and Sills Materials took efforts to prepare for bringing the Stonce to

Long Island, including marketing the availability of the Stone and making commitments to third

parties to provide Stone. (DRUMM AFF. at § 26.)

128. By using the Brookhaven Rail Terminal as a transloading facility, the members of
Sills Road expected to-obtain materials at a lower cbst, and also to scll Stone to third-parties and
achicve a protfit on those sales, which will now be lost. (DRUMM, 12/5/07 at 54-5.)

129.  All of the efforts and monies expended by.US Rail to develop anci 111ﬁkét the
Brookhaven Rail Terminal (supra), inter alia, purchasing locomotives, leasing rail cars, and
pﬁrchasing train tracks will have all been for naught if the Towﬁ is permitted to prosecute the
Appcarance Tickets (or issuc additional tickets) in violation of federal law.

130.  The loss of these business opportunities, and the monies expended to pursue them
cannot be recovered by the Plainliff; aﬁd constl;tutcs irveparable harm. ( C‘o;sttczl, 216 Fed.Appx.

at 100.)
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C. The Relief Plaintiffs Scek Is In The Public Interest

131. . The construction and operation of the Brookhaven Rail Terminal will promote the

reduction of highway congestion, result in fuel conservation and encourage the laudable goal of
increased use of the national rail system. (HALL, 12/5/07 at 50-51.)

132, Devclopment of rail-truck facilities and services is a national policy. 49 1J.8.C.
§302 statcs:

(¢) Intermodal transportation. -- It is the policy of the United States

Government to encourage and promote development of a national

intermodal transportation system in the United States to move people and

goods in an energy-efficient manner, provide the foundation for improved

productivity growth, strengthen the Nation’s ability to compete in the

global cconomy, and obtain the optimum yield from the Nation’s

trangportation resources.

133.  The injury to the other customers of the Brookhaven Rail Terrminal and to
residents of Long Island in general is also irreparable. Because of new limitations on truck 21088
vehicular weight crossing bridges to Long Island, there is no economical way for that traffic to
move in the volumes of Stone contemplated by Sills Road other than by rail. Already congested
highways and bridges would be further burdened by handling tens of thousands of additional
fruck trips, potentially inflicting considerable damage on area highways as well as unneccssary
fuel consumption and air pollution. Moreover, there are no other rail transloading facilities on
castern Long Island that are available to Sills Road to handle the Stone in the volumes
contemplated. (DRUMM, 12/5/07 at 50-51; DRUMM AFF. at§27.)

134, The construction and operation of the Brockhaven Rail Terminal will result in

less truck traffic on Long [sland, which is in the public interest and in conformance with the

national public policy. (J(Z)

£
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D'. ~1ssuance Of A Preliminary Injunction Will Not Be Harmful To The Town
135, The issuance of preliminary injunctive relicf will not harm the Town or any other
éntity‘ )

136.  The Appearance Tickets concern citations to Town Code provisions regarding,
inter alia, the alleged failure to obtain permission and apprévals from the Town and failure to
pay fecs associated \\.'ith these permits and approvals in éd{/ancc of constructing the Brookhaven
Rail ’l"erlminal. (Tr. Ex. 1-5.)

137.  Congress, in enactir‘xg the ICCTA and proviéing the STB with exclusive
Jjurisdiction over rail facilities, has made a public policy determination that it would be harmful

to pcﬁnit local municipal zoning oversight of rail faci]it.iles. (Sce 49 US.C. §10101, et. seq.)

.138. Instead, the ICCTA pcmﬁts local municipalitics, such as the ;l:‘own, to participate
in the proceedings before the STB and raise any concemns it may have in that forum. The Town
has intervened in the Brookhaven Rail Terminal proceeding pending before the STB. (See Joint
Tr. Ex. 1, Tab 13.) | |

139, Accordingly, the issuance of a preliminary injunction which comports with

Congress’ intent in passing the ICCTA cannot be harmful to the Town.

e

) Plaintiffs 1.\re Entitled to the Preliminary Relief they Seek
140 Plaintiffs seek a three-pronged preliminary injunction which“is warranted based
upon the above listed facts and the applicable law. Plaintiffs seek an injunction enjoining the
Town from:
a. taking any action (o prosecute the Appearance Tickets issucd to Plaintiffs;
> this relief is warranted because the Town’s issﬁancc of the Tickets

was m direct violation of the ICCTA because a rail fucility, like the
Brookhaven Rail Terminal, is not subject to the Town’s pre-
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construction permitting process (see, Green Mountain, 404 F.3d at

642-3);
b. issuing any new Appearance Tickets in connection with the construction or
operation of the Brookhaven Rail Terminal;

» this reliet is warranted because the ICCTA preempts the Town from
issuing fickets for permitting issues regarding the construction or
operation of the Brookhaven Rail Terminal, because it vest exclusive

jurisdiction over the Brookhaven Rail Terminal in the STB (see, id.);
and '
¢. taking any other acts to interfere with or obstruct the construction or operation
of the Brookhaven Rail Terminal;
» this relief 1s warranted because, by issuing Appearaﬁcc Tickets
(including thosc issued to Empire) the Town has demonstrated that it
will improperly attempt to usurp the STB’s exclusive oversight over
the construction and operation of the Brookhaven Rail Terminal.
Moreover, the Town’s harassment through the issuance of the
Appearance Tickets is the subject of one of Plaintiffs’ causes of
action in this litigation. ' ’
141, Presently the Plaintiffs face criminal charges for the Appearance Tickets the
Town already issucd, which contravenes the preemption provisions found in the ICCTA.
142. Moreover, if the injunction sought is not issued, the Town will be free to continue

to obstruct the construction and development of the Brookhaven Rail Terminal, again in

coniravention of the ICCTA’s preemption provisions.

CONCLUSION

i43. Accordingly, bécausc the Plaintiffs have demonstrated that the Town has violated
federal law by the Town’s issuance of the Appearance Tickets, that Plaintiffs will suffer”
irreparable harm absent the réquestcd reliet and a hi_gh likelihood of success on the merits of
their clglixns, Plaintiffs are cn_tit]ed to a preliminary injunction enjoining the Town from: (1)

taking any action to prosecute the Appearance Tickets issued to Plaintifts; (ii) issuing any other
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f\ppeél'zlllcc Tickets in connection with*t‘hc construction or operation 01 the Brookhaven Rail
Terminal; and (iif) taking any other acts to interfere with or ébstruct tlﬁ_a)nstructioh and |
operation of the Brookhaven Rail Terminal.

WHEREFORE, Plaintitfs respectfully request t.hat.the Court grant their request for a
preliminary injunction in its entirety.

Dated: Uniondale, New York
' " March 31, 2008 , .

: RESPECTFULLY SUBMITTED,
FARRELL FRITZ, P.C. -

' i - .

By: CW@ZQ §
Charlotte A. Biblow, Esq.
Aaron E. Zerykier, Esq.
Counsel for Plaintiffs
1320 RexCorp Plaza
Uniondale, NY 11556-1320
Tel: (516) 227-0700
Fax: (516) 227-0777
cbiblowfarrellfritz.com
azervkier@farrellfritz.com

To:  Mark Cuthbertson, Esq.
Counsel for Defendant (via ECF Filing)
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