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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Ex Parte No. 646 (Sub-No. 2)

SIMPLIFIED STANDARDS FOR RAIL RATE CASES - TAXES IN REVENUE
SHORTFALL ALLOCATION METHOD

REPLY COMMENTS OF THE

ASSOCIATION OF AMERICAN RAILROADS

AAR submits these reply comments in response to the joint comments submitted by a

group of shippers and shipper associations who call themselves the 'Interested Parties " AAR

submitted opening comments in this proceeding In its opening comments, AAR urged the

Board to correct the obvious flaw of overlooking railroad tax obligations in the current RSAM

formula and to use a railroad's statutory tax rate to adjust the RSAM formula to account for a

railroad's federal and state tax liability

In their opening comments, the Interested Parties do not dispute the fact that the Board's

RSAM formula contains an error in its treatment of a railroad's tax liability Instead, Interested

Parties argue that a supposed overstatement of a railroad's tax costs in the Board's URCS model

offsets the impact of the flaw in the RSAM treatment of railroad taxes Interested Parties also

argue that if the Board makes an adjustment to the RSAM formula to account for railroads' tax

liabilities, the Board should use what they refer to as a railroad's ''effective tax rate" rather than

its staluton tax rate

As AAR explained in its opening comments, the validity of (he Board's treatment of

taxes in URCS is not and should not be an issue in this proceeding, which addresses onl> the



RSAM formula While AAR believes there arc serious flaws in Interested Parties' discussion of

URCS, the URCS issues raised by Interested Parties are not relevant to the issue in this

proceeding, which is the improper use of after-tax revenue in the RSAM calculation Since there

is an obvious flaw in the RSAM formula, the Board should correct that flaw regardless of the

merits of any concerns Interested Parties may have about the treatment of taxes in URCS In

addition, the correction to the RSAM formula should be based on a railroad's statutory tax rate

since any incremental revenues that a railroad would need to earn to become revenue adequate

would be taxed at the statutory rate As AAR explains below, Interested Parties* claim that use

of the statutory tax rate to make an adjustment to the RSAM formula would provide railroads

with a ''windfall'* is wrong.

I. Interested Parties' Argument About URCS' Treatment Of Railroad Taxes Is A Red
Herring.

Interested Parties do not dispute the fact that the RSAM formula is flawed because it

improperly mixes pre-tax and after-tax revenues while all other revenue values in the rate

reasonableness analysis are pre-tax. Instead, Interested Parties argue that the understatement of a

railroad's revenue requirement that results from this flaw is offset by a supposed overstatement

of railroads' tax-related costs in URCS Interested Parties1 witness Mr Crowley purports to

demonstrate the offset by showing that if URCS' treatment of railroad taxes was changed to

reflect what Mr Crowley calls a railroad's "effective tax rate," the RSAM ratio would be the

same or lower than that yielded by the current RSAM formula even if the flaw in the RSAM

formula were corrected '

1 As discussed below, Mr Crowlcy's definition of a railroad's "effective tax rate" is
inconsistent with the GAAP specification of that term in railroads' financial statements



Most of Mr Crowlcy's statement describes the numerous assumptions that he must make

to show the supposed impact of a change in URCS* treatment of taxes on the calculation of

R/VC ratios and on the amount of traffic that would be subject to regulation if URCS were

changed But it is unnecessary to address Mr Crowlcy's numerous assumptions because the

premise of Mr Crowlcy's calculations - thai there is a problem with URCS* treatment of

railroad taxes - is unfounded

Mr Crowley claims that URCS1 treatment of taxes is flawed because the tax costs

implicit in URCS1 variable return on investment exceed a railroad's actual tax payments in a

particular year Crowley Exhibit 2 sets out the calculations purporting to demonstrate URCS'

overstatement of a railroad's tax payments, which he limits to cash payments in a particular

calendar year. But as AAR's expert witness Michael Baranowski explains in the statement

supporting these comments, Mr Crowlcy's argument misses the point URCS is designed to
*

measure intermediate-term costs, not cash payments in a single year A railroad's actual tax

costs include the total tax liability URCS seeks to identify the return on investment costs that a

railroad would incur if the railroad were revenue adequate, not just the taxes paid by a railroad in

a particular year

In addition. Interested Parties assume that URCS1 treatment of taxes is changed for the

express purpose of expanding the number of shippers that would be subject to Board regulation

See Crowley V S at 3-4 ("If the STB were to calculate a railroad's URCS variable costs using a

pre-tax WACC taking into consideration effective Lax rates instead of a statutory- tax rate, the size

of the REV>180 traffic group would most likely be larger, and produce a more accurate Re\enue

Adequacv Adjustment Factor '*) But when the ICC adopted URCS in 1989, it expressly sought

to prevent any increase in the amount of traffic subject to regulation to the amount of traffic
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subject to regulation under the prior Rail Form A costing methodology Sue Modification* To

General Purpow Costing SyMem -- GPCS. Ex Parte No 477, 5 IC C 2d 880, 885-87 (1989)

(adopting a linking mechanism to ensure that the amount of traffic subject to regulation would

not be expanded, in accordance with congressional guidance) Any expansion of the group of

shippers potentially subject to Board regulation by changing URCS* treatment of tax costs would

directly conflict with the ICG's conclusion that changes in the costing methodology should not

be used to expand the amount of traffic subject to regulation

In any event, it is unnecessary and would be inappropriate to get into the details of URCS

here because it is the RSAM formula and not URCS that is the subject of this proceeding Since

the RSAM formula improperly combines pre-tax and after-tax revenues, the RSAM formula

should be corrected without regard to Interested Parties* arguments about the proper treatment of

taxes in URCS

II. The Statutory Tax Rate Should Be Used To Account For Railroads1 Tax Liability.

Interested Parties also argue that it'the Board decides to adjust the RSAM formula to

account for railroads' tax liability on the revenue they would need to earn to achieve revenue

adequacy, the Board should use what Interested Parties refer to as the railroads' "effective tax

rate*' in making the adjustment. Interested Parties claim that "each railroad's individual effective

tax rate would be a much more appropriate measure of income tax liability*' than the statutory tax

rate, although they present no reason or explanation for this conclusion Interested Parties'

Comments at 6 Mr Crowlev defines "effective tax rate" as "the amount of tax an individual or

firm pay* when all other governmental tax offsets or payments are applied, divided by the tax

base " Crowley V S at 11-12 Table 4 in Mr Crowley's Verified Statement sets out his

calculations of the railroads1 "effective tax rate "
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As a preliminary matter, Mr Crowley's definition of "effective tax rate" is incorrect

The railroads present their "effective tax rate1' as required by GAAP each year in their financial

reports 'I he "effective tax rate" in railroads* financial reports is not based on the amount of

taxes paid by a railroad in a particular year but on the tax liability that the railroad incurs based

on the statutory tax rates Exhibit 2 to Mr Baranowski's Verified Statement sets out the

railroads* "Effective tax rate11 as presented in their annual reports

More important, the amount of taxes that a railroad pays in a particular year is not un

appropriate measure of a railroad's tax liability because it ignores a railroad's deferred tax

liability A railroad's tax liability for a particular year is the combination of the federal and state

taxes actually paid in that >ear and the deferred taxes for that year Deferred taxes cannot be

ignored They arc tax liabilities that are incurred by the railroads and included on the railroads'

books If the Board were to consider only the taxes actually paid, the Board would ignore a

substantial portion of a railroad's actual lax liability for the year

Mr Crowley's calculations of railroads* "effective tax rate'* ignore deferred taxes and

state taxes and focus only on federal taxes paid in a particular year Mr Baranowski corrected

Mr Crowley's "effective tax rate" calculations to include the railroads' liability for deferred

taxes and their liability for state taxes. Mr Baranowski shows that when deferred taxes and state

taxes are added to the federal taxes actually paid in a particular year, the revised "effective tax

rate" is close to the railroads' ''effective tax rate'1 as set out in their annual statements See

Baranowski Exhibits 2 and 3.

Interested Parties also claim that "marginal tax rates are the most precise indicators of tax

liability on incremental revenues " Interested Parties' Comments at 7 Mr Croute) defines the

''marginal tax rate" as "the tax rate that applies to the last dollar of the tax base " Croulcy V S
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at 13. But under the existing progressive federal and state tax structures, the marginal tax rate

for Class I railroads should in most cases be identical to the statutory tax rate As AAR noted in

its opening comments, any incremental revenue earned by a railroad above the SI8 3 million

threshold incurs federal tax liability at the statutory 35% rate State tax systems are similarly

progressive in their treatment of incremental revenue The "effective tax rate" calculated by Mr

Crowley has no relation whatever to the "marginal tax rate" which Interested Parties claim would

be the most "precise" way to adjust the RSAM

HI. The Railroads* Continuing Investment In Infrastructure Only Affects The Timing
Of Tax Payments, Not The Amount Of Tax Liability.

As the Interested Parties acknowledge, the most significant difference between the

amount of taxes that a railroad pays in a particular year and a railroad's tax liability for that year

involves deferred taxes Interested Parties' Comments at 7. Deferred tax liability is generally

the result of tax incentives on capital investment that allow bonus or accelerated depreciation of

capital assets in the early years of an asset's life But the use of bonus or accelerated

depreciation does not reduce or forgive a railroad's tax liability It only affects the timing of tax

payments Accelerated depreciation defers the payment of taxes until later years, but the

railroad's total tax liability is unaffected Deferred taxes arc actually paid by the railroads at a

later date, which is why a tax liability is incurred

Mr Baranowski shows with a simple example that over the life of an asset, a railroad's

tax liability is the same with or without the benefits of accelerated depreciation When

accelerated depreciation is available, reduced tax payments in the carl> years of the asset arc

offset by increased tax payments in the later years of the asset See Baranowski Exhibits 4

through 6 Deferred taxes affect only the timing of a railroad's tax payments While railroads
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realize a time value of money benefit in deferring tax payments, they nonetheless remain liable

for the full amount of the tax obligation incurred at the statutory tax rate"

Thus, Interested Parties' claim that the use of the statutory tax rate in an RSAM

adjustment would produce a "double windfall" for railroads as long as railroads continue to

invest in infrastructure is clearly wrong See Interested Parties1 Comments at 9 Their argument

appears to be that the additional revenues needed by a railroad to become revenue adequate

would likely be reinvested in capital assets, producing more deferred taxes through accelerated

depreciation. But the reinvestment in infrastructure, which the Board clearly encourages (and

shippers are calling upon railroads to increase), would not produce any windfall in reduced tax

liability The reduced tax payments in the early years of an asset's life would be made up

through higher payments in the later years of the asset's life

In conclusion, the Board should correct the obvious and undeniable flaw in the RSAM

formula without regard to Interested Parties' arguments about the proper treatment of taxes in

URCS In addition, a railroad's statutory tax rate should be used to adjust the RSAM formula to

account for a railroad's federal and state tax liability.

" As Mr Baranowski notes, while the railroads enjoy the time-value benefit in the real
world, the time-value benefit is excluded from the Board's RSAM and URCS calculations
because deferred taxes arc excluded from a railroad's investment base both for the development
of the ROI component of URCS costs and the calculation of the revenue shortfall or overage
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VERIFIED STATEMENT
OF

MICHAEL R. BARANOWSKI

My name is Michael R Baranowski I am a Senior Managing Director of FTI

Consulting I provide a wide range of economic and consulting services, pnmanl> to clients in

the transportation and telecommunications industries 1 have submitted written expert testimony

before the Surface Transportation Board, the Federal Communications Commission, federal

courts, arbitrators, and a number of state agencies A complete listing of my prior testimony is

included in my curriculum vitae, which is attached to this statement as Exhibit 1

[ have been asked by the Association of American Railroads (AAR) to respond to certain

of the points raised in this proceeding in the opening submission of Interested Parties' witness

Thomas D Crowley regarding the need to correct the error in ihe Board's current RSAM

formulation of the treatment of a railroad's tux liability Specifically I have been asked to

address Mr Crow ley's conclusions that (I) the treatment of taxes in the Board's Uniform Rail

Costing System (URCS) offsets the need to correct the obvious error in the current RSAM, and

(2) that if the Board were to determine that the RSAM correction is indeed warranted, the

correction should be made with what he refers to as the "effective" tax rate

I. Mr. Crowlcy's Argument About URCS1 Treatment Of Railroad Taxes.

Mr Crowley docs not dispute the fact that the treatment of railroad taxes in the RSAM

formula is flawed Instead, Mr Crowley discusses URCS' treatment of railroad taxes anil

attempts to show that a supposed overstatement of railroad tax costs in LRCS offsets the effect

of the flaw in the RSAM formula In his report. Mi Ciowlcy devotes considerable verbiage to

explaining URCS and the RSAM process, concluding ultimately that adequate data are not

available for him to quantify properly the impact of me treatment of taxes in URCS on the



Board's RSAM calculations He then cnumciutes the multiple assumptions he hud to make to

analy?e the impact of the supposed overstatement of railroad tax costs m URCS

However, Mr Crowlcy's starting premise that there is a problem with URCS* treatment

of railroad taxes is unfounded Mr Crowle> claims that URCS* treatment of taxes is llaucd

because the lax costs implicit in URCS1 van able return on investment exceed a rail load's actual

tax cash payments iVc- Crow ley Exhibit 2 But Mr Crow ley has neglected to consider that

URCS is designed to measure intermediate costs incurred by a railroad to provide service,

including its cost of capital As such, URCS is not intended to recover only the taxes paid by a

railroad in a particular year Instead, the income tax allowance computed in URCS is part of the

return on investment component which solves for the total icturn on investment necessary to

achieve revenue adequacy, adjusted properly to include an allowance for income taxes at the

statutory tax rate, and allocates that return on investment to individual shipments ' The specific

formulation for the return on investment component is virtually the same as the Board's icvenue

adequacy formula and is based on net investment less the liability associated with accumulated

deferred taxes multiplied by the current cost of capital The only difference is that the cost of

capital used in URCS includes an adjustment to account for income taxes, whereas the revenue

adequacy formulation uses the after-tax industry current cost of capital

To correct his imaginary URCS deficiency, Mr Crowley changes the URCS ictum on

investment lax adjustment formula to substitute for the statutory tax rate each railroads*

"effective tax rate ": The mcnls of Mr Crowlcy's suggested alteration to the URCS

1 URCS includes other costs that arc not based on cash payments made during a given year, such
as depreciation and casualty reserves
2 As noted below, Mr Crowlcy's definition of the railroads' "effective tax rate" is inconsistent
with the GAAP specification of that term in the lailroads* financial statements



formulation is outside the scope of this proceeding, which is addressed to changes in the RSAM

formula More critically, his proposed alteration would lower overall URCS variable costs and,

as a result, increase the number of shipments with rc\cnuc 10 variable cost ratios above the STB

jurisdiction*!! threshold of 180 percent, thus increasing the number of railroad movements subject

to Board jurisdiction Such an expansion in the amount of traffic potentially subject to Board

jurisdiction was rejected specifically by the ICC in its adoption of URCS as the railroad General

Purpose Costing System in 1989 and would be equally improper today As the ICC explained

In our October NPR. we recognized that changes in the general purpose costing system
\\ould change the variable cost (denominator) in any calculation oj revenue-to-vanable
cost ratios (R/VC ration) Since the itatutorily prescribed /unsdictional threshold for our
authority to regulate rail rates is expressed as such a ratio, modification* to the GPCS
could change the amount of truffle subject to the Commission's rate regulation We
stated in the October NPR that a "bridge " or linking mechanism relating the ne\\ costing
system to thejunsdictional results that \vould have obtained under Rail Form A \eemed
to be an appropriate modification - one intended to maintain an appioximation of
equality between the amount oftrajjic subject to our rate reasonableness jurisdiction
before and after the change in costing s\stems [footnote omitted] (ExParteNo 477,
Modifications to General Purposed Costing System - GPCS, Decided September 8,1989,
5 I C C 2d at 885-6)

The ICC noted Congress* concern that the ICC should not use changes to its costing

methodology to "expand its jurisdiction " Id

II. Mr. Crowley's Calculations Of Railroads1 "Effective Tax Rate"

Mr Crowley also argues that if the Board were to determine that an RSAM correction is

warranted, the correction should be made \\ith what Mr Crowley refers to as the railroads*

"effective" tax rate Mr Crowley defines "effective lax rate" as "the amount of tax an individual

or firm pays when all other governmental tax offsets or payments arc applied, divided by the tax

base " Crowley V S at 11-12 Mr Crowley's definition of "effective tax rate" is incorrect and

inconsistent with GAAP instructions on that term The railroads present their "cffcctixc tax rule"

each year in their financial reports in accordance with GAAP The "Effective tax rale" in



railroads' annual reports reflects the tax liability that the railroad incurs based on the statutory

ux rates Exhibit 2 sets out the railroads' "Effective tax rate" as presented in their annual reports

for the years 2005 through 2007

Mr Crowlcy's calculations of railroads' "effective lax rate*' arc also flawed because they

focus only on federal taxes paid in a particular year and ignore deferred taxes and state taxes 1

corrected Mr Crowlcy's "effective tax rate" calculations to include the railroads' liability for

deferred taxes and their liability for slate taxes Sec Exhibit 3 When deferred taxes and state

taxes are added to the federal taxes actually paid in a particular year, the revised "effective tax

rate'1 is close to the railroads* "effective tax rale1* as set out in their annual statements

III. Deferred Taxes Affect Only The Timing Of Tax Pa> mcnts.

Mr Crowlcy states that the most important factor that "can drive a firm's effective tax

rate below its statutory tax rate" is deferred income taxes Sec Crowley V S at 14-15 Mr

Crowlcy further notes that "[djeferrcd taxes result because there is a difference between what a

company can deduct for tax accounting purposes and what it can deduct for financial accounting

purposes " Id at 15 Deferred tax liability is generally the result of tax incentives on capital

investment that allow bonus or accelerated depreciation of capital assets m the early years of an

asset's life 'I hat liability is reduced in the later years of an asset's life after the bonus or

accelerated depreciation benefits have been exhausted, ultimately ending at ?cro at the end of the

asset's life

Mr Crowley claims that the use of the statutory ta\ rate. \\ Inch incoiporatcs deferred tax

liability, in any adjustment to the RSAM formula would somehow provide railroads \\ilh a

"double windfall " Crowley V S at 18 But Exhibit 4 shows, using a simple example, that c\en

after taking deferred taxes into consideration, railioads still pay taxes at the statutory lax rate

o\cr an asset's life cycle Accelerated depreciation defers the payment of taxes until later years.



but the railroad's total tax liability is unaffected Accelerated depreciation only affects the

timing of tax payments The example in Exhibit 4 shows that when accelerated depreciation is

available, reduced lax payments in the early years of the asset are offset by increased tax

payments in the later years of an asset's life

In addition, while it is true that the ratio of taxes actually paid in the early years of an

asset's life using the benefits of accelerated depreciation to book-based taxable income is. below

the statutory Lax rate, the opposite is true after the benefits of accelerated depreciation have been

consumed Exhibits 5 and 6 show that the ratio of actual taxes paid to taxable income for a

hypothetical 25 year asset transition from alow of 23 percent in the second year of service, to a

high of 44 percent - well above the statutory rate - for years 17 through 25

Moreover, while the deferral of taxes provides railroads with a time-value of money

benefit in the real world, the RSAM calculations exclude the time-value benefit of deferred taxes

because deferred taxes are excluded from a railroad's investment base both for the development

of the ROI component of URCS costs and the calculation of the revenue shortfall or overage



I declare under penalty of perjury that the foregoing is tnie and correct. I further certify

that I am qualified and authon/cd to sponsor and file this testimony

Executed on September 1 . 2<)08 lA3&2&rt>z^-
Michael R Baranowski
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Mike Baranowski provides financial and economic consulting services to the telecommunications
and transportation industries He has special expertise in analyzing and developing complex
computer costing models, operations analysis, and transportation engineering Much of his work
involves providing oral and written expert testimony before courts and regulatory bodies

Some of Mr Baranowski's representative accomplishments include

Overseeing the development of computer cost modeling tools designed to simulate the
cost of competive entry into local telecommunications markets and directing the efforts of
a nationwide team of testifying experts presenting the cost model results in multiple
proceedings across the country

• Directing the analysis, critique and restatement of a variety of complex cost models
developed by major telecommunications companies designed to simulate the forward-
looking cost of competitive entry into local telecommunications markets

• Designing multiple PC-based spreadsheet models for use in calculating the stand-alone
cost of competitive entry into the railroad and pipeline markets These models have been
used to assist clients in all three network industries in making internal pricing decisions
that are in compliance with governing regulatory standards

• Conducting detailed analyses of railroad operations and developing the associated
capital requirements and operating expenses attnbutable to specific movements and the
incremental capital and operating expense requirements attributable to major changes in
anticipated traffic levels

• Calculating marginal and incremental costs for a major petroleum products pipeline
company, an approach that is now used regularly by the company in making internal day-
to-day pncing decisions

Mr Baranowski holds a B 5 in Accounting from Fairfield University in Fairfield. Connecticut and
has pursued supplemental finance studies at Kean College in Union. New Jersey

TELECOMMUNICATIONS TESTIMONY

Federal Communications Commission

February 1998 File No E-98-05 AT&T Corp v Bell Atlantic Corp Affidavit of Michael R
Baranowski

March 13. 1998 File No E-98-05 AT&T Corp v Bell Atlantic Corp Supplemental Affidavit
of Michael R Baranowski

June 10,1999 CC Docket No 96-98 Implementation of the Local Competition Provisions
of the Telecommunications Act of 1996 Reply Affidavit of Michael R
Baranowski John C Klick and Brian F Pitkin
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Exhibit 1

Michael R. Baranowski

July 25, 2001 CC Docket No 00-251 00-218 In the Matter of Petition of AT&T
Communications of Virginia. Inc and WorldCom Inc. Pursuant to Section
252(eX5) of the Communications Act for Preemption of the Jurisdiction of
the Virginia State Corporation Commission Regarding Interconnection
Disputes with Verizon-Virginia fnc Panel

June 13, 2005 WC Docket No 05-25.RM-10593 In the Matter of Special Access Rates for
Pnce Cap Local Exchange Carriers. AT&T Corp Petition for Rulemakmg to
Reform Regulation of Incumbent Local Exchange Carrier Rates for Interstate
Special Access Services. Joint Declaration on Behalf of SBC
Communications. Inc

July 29.2005 WC Docket No 05-25, RM-10593 In the Matter of Special Access Rates for
Pnce Cap Local Exchange Gamers, AT&T Corp Petition for Rulemakmg to
Reform Regulation of Incumbent Local Exchange Carrier Rates for Interstate
Special Access Services. Joint Reply Declaration on Behalf of SBC
Communications, Inc

Public Service Commission of Delaware

February 4.1997 PSC Docket No 96-324 In the Matter of Bell Atlantic - Delaware Statement
of Terms and Conditions Under Section 252(F) of the Telecommunications
Act of 1996 Testimony of Michael R Baranowski

Public Service Commission of the District of Columbia

March 24,1997 Formal Case No 962 In the Matter of the Implementation of the Distnct of
Columbia Telecommunications Competition Act of 1996 Testimony of
Michael R Baranowski

May 2,1997 Formal Case No 962 In the Matter of the Implementation of the Distnct of
Columbia Telecommunications Competition Act of 1996 Rebuttal Testimony
of Michael R Baranowski

Public Service Commission of the State of Maryland

March 7,1997 Docket No 8731, Phase II In the Matter of the Petitions for Approval of
Agreements and Arbitration of Unresolved Issues Ansmg Under Section 252
of the Telecommunications Act of 1996 Direct Testimony of Michael R
Baranowski

Apnl 4.1997 Docket No 8731. Phase II In the Matter of the Petitions for Approval of
Agreements and Arbitration of Unresolved Issues Arising Under Section 252
of the Telecommunications Act of 1996 Rebuttal Testimony of Michael R
Baranowski

May 25. 2001 Case No 8679 In the Matter of the Investigation into Rates for Unbundled
Network Elements Pursuant to the Telecommunications Act of 1996 Panel
Testimony on Recurring Cost Issues
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Exhibit 1

Michael R. Baranowski

Public Service Commission of the State of Michigan

January 20.2004

May 10, 2004

Case No U-13531 In the Matter, on the Commission's Own Motion to
Review the Costs of Telecommunication Service Provided By SBC Michigan
Initial Testimony of Michael R Baranowski and Julie A Murphy

Case No U-13531 (n the Matter, on the Commission's Own Motion to
Review the Costs of Telecommunication Service Provided By SBC Michigan
Final Reply Testimony of Michael R Baranowski and Julie A Murphy

New Jersey Board of Public Utilities

December 20,1996 Docket No TX 95120631 Notice of Investigation Local Exchange
Competition for Telecommunications Services Rebuttal Testimony of John
C Klick and Michael R Baranowski

North Carolina Utilities Commission

March 9,1998 Docket No P-100. Sub 133d In the Matter of Establishment of Universal
Support Mechanisms Pursuant lo Section 254 of the Telecommunications
Act of 1996 Rebuttal Testimony of Michael R Baranowski

Pennsylvania Public Utility Commission

January 13.1997 Docket Nos A-310203F0002etal MFS-I
Pennsylvania. Inc et Al (Phase III)
Baranowski

Application of MFS Intelenet of
Rebuttal Testimony of Michael R

February 21,1997

April 22.1999

January 11, 2002

Docket Nos A-310203F0002etal MFS-I 11 Application of MFS Intelenet of
Pennsylvania. Inc et Al (Phase III) Surrebuttal Testimony of Michael R
Baranowski

Docket Nos P-00991648.P-00991649 Petition of Senators and CLECs for
Adoption of Partial Settlement and Joint Petition for Global Resolution of
Telecommunications Proceedings Direct Testimony of Michael R
Baranowski

Docket No R-00016683 Generic Investigation of Verizon Pennsylvania,
Inc's Unbundled Network Element Rates Panel Testimony on Recurring
Cost Issues

State Corporation Commission Commonwealth of Virginia

April 7,1997 Case No PUC970005 Ex Parts to Determine Prices Bell Atlantic - Virginia,
Inc Is Authorized To Charge Competing Local Exchange Gamers In
Accordance With The Telecommunications Act of 1996 And Applicable State
Law Affidavit of Michael R Baranowski

Apnl 23,1997 Case No PUC970005 Ex Parte to Determine Prices Bell Atlantic - Virginia.
Inc Is Authorized To Charge Competing Local Exchange Carriers In
Accordance With The Telecommunications Act of 1996 And Applicable State
Law Direct Testimony of Michael R Baranowski
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Exhibit 1

Michael R. Baranowski

June 10,1997 Case No PUC970005 Ex Parte to Determine Prices Bell Atlantic - Virginia,
Inc Is Authorized To Charge Competing Local Exchange Carriers In
Accordance With The Telecommunications Act of 1996 And Applicable State
Law Rebuttal Testimony of Michael R Baranowski

Washington State Utilities and Transportation Commission

December 22.2003 Docket No UT-033044 In the Matter of the Petition of Qwest Corporation
To Initiate a Mass-Market Switching and Dedicated Transport Case Pursuant
to the Triennial Review Order Direct Testimony of Michael R Baranowski

February 2.2004 Docket No UT-033044 In the Matter of the Petition of Qwest Corporation
To Initiate a Mass-Market Switching and Dedicated Transport Case Pursuant
to the Triennial Review Order Response Testimony of Michael R
Baranowski

Public Service Commission of West Virginia

February 13.1997 Case Nos 96-1516-T-PC, 96-1561-T-PC. 96-1009-T-PC, 96-1533-T-T
Petition to establish a proceeding to review the Statement of Generally
Available Terms and Conditions offered by Bell Atlantic in accordance with
Sections 251,252, and 271 of the Telecommunications Act of 1996
Testimony of Michael R Baranowski

February 27.1997

June 3,2002

July 1,2002

Case Nos 96-1516-T-PC, 96-1561-T-PC, 96-1009-T-PC. 96-1533-T-T
Petition to establish a proceeding to review the Statement of Generally
Available Terms and Conditions offered by Bell Atlantic tn accordance with
Sections 251,252, and 271 of the Telecommunications Act of 1996
Rebuttal Testimony of Michael R Baranowski

Case No 01-1696-T-PC, Verizon West Virginia, Inc Petition For Declaratory
Ruling That Pricing of Certain Additional Unbundled Network Elements
(UNEs) Complies With Total Element Long-Run Incremental Cost (TELRIC)
Principles Direct Testimony of Michael R Baranowski

Case No 01-1696-T-PC, Venzon West Virginia. Inc Petition For Declaratory
Ruling That Pricing of Certain Additional Unbundled Network Elements
(UNEs) Complies With Total Element Long-Run Incremental Cost (TELRIC)
Principles Supplemental Direct Testimony of Michael R Baranowski

RAILROAD TESTIMONY

Interstate Commerce Commission

March 9.1995

October 30, 1995

Finance Docket No 32467 National Railroad Passenger Corporation and
Consolidated Rail Corporation - Application Under Section 402(a) of the Rail
Passenger Service Act for an Order Fixing Just Compensation

Docket No 41185 Arizona Public Service Company and Pacificorp v The
Atchtson, Topeka and Santa Fe Railway Company

F T I



Exhibit 1

Michael R. Baranowski

Surface Transportation Board

July 11,1997 Docket No 41989 Potomac Electric Power Company v CSX
Transportation. Inc Reply Statement and Evidence of Defendant CSX
Transportation. Inc

August 14.2000 Docket No 42051 Wisconsin Power and Light Company v Union Pacific
Railroad Company. Reply Verified Statement of Christopher D Kent and
Michael R Baranowski

September 20. 2002 STB Docket No 42070 Duke Energy Corporation v CSX Transportation.
Inc . Reply Evidence and Argument of CSX Transportation. Inc

September 30,2002 STB Docket No 42069 Duke Energy Corporation v Norfolk Southern
Railway Company. Reply Evidence and Argument of Norfolk Southern
Railway Company

October 11. 2002 STB Docket No 42072 Carolina Power & Light v Norfolk Southern Railway
Company. Reply Evidence and Argument of Norfolk Southern Railway
Company

November 12.2002 Docket No 42070 Duke Energy Corporation v CSX Transportation. Rebuttal
Evidence and Argument of CSX Transportation

November 19.2002 Docket No 42069 Duke Energy Corporation v Norfolk Southern Railway
Company. Rebuttal Evidence and Argument of Norfolk Southern Railway
Company

November 27.2002 Docket No 42072 Carolina Power & Light Company v Norfolk Southern
Railway Company. Rebuttal Evidence and Argument of Norfolk Southern
Railway Company

January 10.2003

February 19.2003

Apnl 4. 2003

October 8.2003

October 24. 2003

STB Docket No 41185 Arizona Public Service Co And Pacificorp v The
Atchison. Topeka and Santa Fe Railway Company. Petition of the Burlington
Northern and Santa Fe Railway Company to Reopen and Vacate Rate
Prescription

STB Docket No 42077 Arizona Public Service Co And Pacificorp v The
Burlington Northern and Santa Fe Railway Company, and STB Docket No
41185, Arizona Public Service Co And Pacificorp v The Burlington Northern
and Santa Fe Railway Company. Reply of the Burlington Northern Santa Fe
Railway Company in Opposition to Petition for Consolidation

Docket No 42057 Public Service Company of Colorado D/B/A Xcel Energy
v The Burlington Northern and Santa Fe Railway Company, Reply Evidence
and Argument of The Burlington Northern and Santa Fe Railway Company

Docket No 42071 Otter Tail Power Company v The Burlington Northern and
Santa Fe Railway Company, Reply Evidence of The Burlington Northern and
Santa Fe Railway Company

Docket No 42069 Duke Energy Corporation v Norfolk Southern Railway
Company, Supplemental Evidence of Norfolk Southern Railway Company

F T I
\v.iv |!I mm

5



Exhibit 1

Michael R. Baranowski

October 31.2003 Docket No 42069 Duke Energy Corporation v Norfolk Southern Railway
Company, Reply of Norfolk Southern Railway Company to Duke Energy
Company's Supplemental Evidence

November 24. 2003 Docket No 42072 Carolina Power & Light Company v Norfolk Southern
Railway Company. Supplemental Evidence of Norfolk Southern Railway
Company

December 2.2003 Docket No 42072 Carolina Power & Light Company v Norfolk Southern
Railway Company. Reply of Norfolk Southern Railway Company to Carolina
Power & Light Company's Supplemental Evidence

December 12.2003 Docket No 42069 Reply of Norfolk Southern Railway Company to Duke
Energy Corporation's Petition to Correct Technical Error and Affidavit of
Michael R Baranowski

January 5. 2004

January 26,2004

March 22.2004

April 9. 2004

May 24, 2004

June 23.2004

March 1.2005

April 4. 2005

July 20, 2005

Docket No 42070 Duke Energy Corporation v CSX Transportation. Inc.
Supplemental Evidence of CSX Transportation. Inc

Docket No 42058 Arizona Electric Power Cooperative. Inc v The Burlington
Northern and Santa Fe Railway Company and Union Pacific Railroad
Company. Joint Supplemental Reply Evidence and Argument of The
Burlington Northern and Santa Fe Railway Company and Union Pacific
Railroad Company

Docket No 42071 Otter Tail Power Company v The Burlington Northern and
Santa Fe Railway Company. Supplemental Reply Evidence of The Burlington
Northern and Santa Fe Railway Company

Docket No 41185 Arizona Public Service Company and Paciflcorp v The
Burlington Northern and Santa Fe Railway Company, The Burlington
Northern and Santa Fe Railway Company's Reply Evidence on Reopening

Docket No 41191 (Sub-No 1JAEP Texas North Company v The Burlington
Northern and Santa Fe Railway Company. Reply Evidence of The Burlington
Northern and Santa Fe Railway Company

Docket No 42057 Public Service Company of Colorado d/b/a Xcel Energy v
The Burlington Northern and Santa Fe Railway Company. Petition to Correct
Technical and Computational Errors

Docket No 42071 Otter Tail Power Company v BNSF Railway Company.
Supplemental Evidence of BNSF Railway Company

Docket No 42071 Otter Tail Power Company v BNSF Railway Company,
Reply of BNSF Railway Company to Supplemental Evidence

Docket No 42088 Western Fuels Association. Inc and Basin Electnc Power
Cooperative, Inc v BNSF Railway Company. Reply Evidence of BNSF
Railway Company

F T
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Exhibit 1

Michael R. Barariowski

May1 2006

May 31,2006

June 15. 2006

June 15, 2006

June 30.2006

February 4, 2008

February 4.2008

February 4. 2008

May 1.2008

July 14,2008

July 14.2008

Docket No Ex Parte 657 (Sub-No 1) Major Issues in Rail Rate Cases,
Verified Statement Supporting Comments of BNSF Railway Company

Ex Parte 657 (Sub-No 1) Major Issues in Rail Rate Cases. Verified
Statement Supporting Reply Comments of BNSF Railway Company

Docket No 42088 Western Fuels Association. Inc and Basin Electric Power
Cooperative. Inc v BNSF Railway Company. Reply Supplemental Evidence
of BNSF Railway Company

Docket No 41191 (Sub 1) AEP Texas North Company v BNSF Railway
Company. Reply Supplemental Evidence of BNSF Railway Company

Docket No Ex Parte 657 (Sub-No 1} Major Issues in Rail Rate Cases.
Verified Statement Supporting Rebuttal Comments of BNSF Railway
Company

Docket No 42099 El DuPont De Nemours and Company v CSX
Transportation, Inc Opening Evidence of CSX Transportation, Inc

Docket No 42100 El DuPont De Nemours and Company v CSX
Transportation, Inc, Opening Evidence of CSX Transportation. Inc

Docket No 42101 E I DuPont De Nemours and Company v CSX
Transportation, Inc. Opening Evidence of CSX Transportation. Inc

Docket No Ex Parte 679 Petition of the AAR to Institute a Rulemakmg
Proceeding to Adopt a Replacement Cost Methodology (o Determine
Railroad Revenue Adequacy, Verified Statement of Michael R Baranowski

Docket No 42088 Western Fuels Association. Inc and Basin Electric Power
Cooperative. Inc v BNSF Railway Company. Third Supplemental Reply
Evidence of BNSF Railway Company

Docket No AB-515 (Sub-No 2) Central Oregon & Pacific Railroad, Inc -
Abandonment and Discontinuance of Service ~ in Coos, Douglas, and Lane
Counties, Oregon (Coos Bay Rail Line)

US District Court for Northern District of Oklahoma

January 2.2007

February 2.2007

Case No 06-CV-33 TCK-SAJ, Grand River Dam Authority v BNSF Railway
Company. Report of Michael R Baranowski

Case No 06-CV-33 TCK-SAJ, Grand River Dam Authority v BNSF Railway
Company. Reply Report of Michael R Baranowski

Circuit Court of Pulaski County Arkansas

August17. 2007 Case No CV 2006-2711. Union Pacific Railroad v Entergy Arkansas. Inc
and Entergy Services, Inc, Expert Witness Report of Michael R Baranowski

December 14.2007 Case No CV 2006-2711. Union Pacific Railroad v Entergy Arkansas. Inc
and Entergy Services, Inc. Reply Expert Witness Report of Michael R
Baranowski

r T i
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Exhibit 1

Michael R. Baranowski

U S District Court for the Eastern District of Wisconsin

February 14.2008 Case No 06-C-0515, Wisconsin Electnc Power Company v Union Pacific
Railroad Company. Expert Reply Report of Michael R Baranowski

Arbitrations and Mediations

March 7.2005 Arbitration Case #181 Y 00490 04 BNSF Railway Company and J B Hunt
Transport, me. Expert Report on behalf of BNSF Partway Company

March 26.2005

April 12. 2005

Apnl 19. 2005

April/May 2005

February 20.2007

March 19. 2007

Arbitration Case #181 Y 00490 04 BNSF Railway Company and J B Hunt
Transport. Inc, Rebuttal Expert Report on behalf of BNSF Railway Company

Arbitration Case #181 Y 00490 04 BNSF Railway Company and J B Hunt
Transport. Inc Supplemental Expert Report on behalf of BNSF Railway
Company

Arbitration Case #181 Y 00490 04 BNSF Railway Company and J B Hunt
Transport. Inc. Supplemental Rebuttal Expert Report on behalf of BNSF
Railway Company

Arbitration Case #181 Y 00490 04 BNSF Railway Company and J B Hunt
Transport, Inc, Hearings before Arbitration Panel

In the Matter of the Arbitration between the Detroit Edison Company, et at,
and BNSF Railway Company. Expert Report of Michael R Baranowski

In the Matter of the Arbitration between the Detroit Edison Company, et al,
and BNSF Railway Company. Supplemental Expert Report of Michael R
Baranowski

F T I
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TK Liability !• tht Sam* Over tlw Lite of in AIM! With or Without lha B«nafKa of Accataralad DipraclMlan

AminphOM

Assot Lita
Tax u'o
SaVfiuo Parccnlnne
Ccraiant SlaiuKty Tan Rala
Annul incomo

SICOflOOCO
25
Ib

00%
350%

$2 000 000

Ta» Payment Schedule Including Benefit* of AccelanUid Oeprucldllon
Annual

Dcpicoancn Accornicd ~>ivibk>
Vuar

Tc'al

1
7
3
4
5
6
7
8
9

10
11
12
13
14

15
Ifl
17
18
19
20
21
22
23
24
2b

ti-CCf-o
$2 COO 000
S2 OCO 000
$7000000
K 000 000
SJ OCO 000
87 COO 000
$2000000
$2000000
$2000000
$2000000
$2000000
$2000000
$2000 000
$2000000
$2000000
(2000000
$2000000
$2000 000
(2000000
S? 000 000
$2000000
S? 000000
$2 OCO 000
$2000000
S2 000 COO

%
500%

9bC%

85?%

77G"i
GB3S
6 ?3*t
390%

490%
59Mb
59C%

591%

590%

591%

590%
591%

796%

000%

000%

000%

000%

000%

000%
000%

000%

000%

Opitx. ahon
S50CCOO
S95CC30
(85Srt»
$'70000
SfcWOCO
S673000
$190000
$590000
(591000
$590000
$591000
$£90000
$591000
$590000
Sb91 000
STBS 000

SO
50
SO
$0
so
so
so
$0
so

in-a-mn
S'SOCCCC
$1050 OOC
$1 145030
Si 230 OCO
$1 tof 300
din 300
$14:0000
Si 4 10 ooo
SI 409 ODD
$1410000
$1403000
(1410000
$1409000
$1410000
$1409000
SI 705000
$2000000
52000000
$2000000
$2000000
$2000000
(2 000 000
« OOC 000
S2 000 000
K COO 000

$40 000 000
Habo of Twee to Taxable Ircon*

To'Oi
S575000
$367500
$400750
(430500
$457450
(48 950
$493500
$403 500
$493150
$493500
$493150
S403500
$403 150
$443500
5493150
$596750
$700000
$700000
5700000
$700000
$700000
srocooo
5700000
$700 OCC
S70C3CO

$14 OK 300
35 U%

SlfWOM L10
CiarviaKn

$400000
S4C3900
$403 OOC
$400000
$400000
$400 COO
$400000
$400 000
$400000
(400000
$400000
(400000
(•"00000
$400000
$400000
$400000
$400 000
$400000
(400000
$400000
$400000
$400000
$400000
$400000
$400000

Annual
CtlCfTM

THUI
535000

5<92 ECO
$159250
S '29 500
$102550

$76 OU
SC6500
$66.500
$66850
$66500
see 850
$66 SCO
see BSD
$66 500
566850
($36760)

|S 140 OCO)

($140 COO)
($140 000)

{(140 OOC)

•$140000)
(5110000)
,$140000)
|S 140 000)

(5 140 OOC)

$c

A=:umiriated
OO'OTOC
Tuoi

S350CO
$727500
SJ86750
$£i6 :M
$618900
SbHG tiiij
$763 350
$629650
$896/00
$963 POO

$1030050
Si 096 550
SI 163400
SI 279 900
SI 296 750
$1260000
Si 120000

$980000
$840000
S700000
$560000
H.'UOW,
S-""0000
$140000

SO

TM Paymanl Schedule Without Benefit* of Accelerated Depredation

Yoar

Total

1
2
3
4
5
6
7

8
e

10
11
12
13
14
15
16
17

18
19
20
21
22
23
74
25

Income
$2 000 OCO
$7 OOC 000
W 000.000
52 000 000
$2000000
$2000000
$2000000
$2000000
$2000000
$2000.000
$2000000
$2000000
$2000000
(2000000
S2 000 000
$2000000
S2 000 000
$7 000 COO
$2000000
12000000
12 000 000
S2 000 000
S? OOO.OCC
52 OOC 00-)

12 CM 000

Slmiar" Una
Dopraoaiion

$400000
$400000
$400000
$400000
$400000
$400000
$400.000
$400000
$400000
$400000
5400000
$400000
$400000
$400000
5400000
$400000
S400CCO
$400000
$•100 OCO
$400000
$400000
$400 WO
S4000CO
(4QCCOQ
S4CCOOO

Tjvatria
Income

$1800000
SI GOO 300
SI 600 000
SI 600 COO
$1600000
$1600000
$1600000
$1600000
$1600000
$1600000
SI 600 000
51600000
SI 600 000
$1.600000
SI 600 000
SI 600 000
$1 BOO 00!)

SI 600 000
$1600 OOC
$1600003
si co: coo
$1600000
$• ecu ow
siecccoc
$1 COO COO

S4L an oao
R iw o* Taxcf to Ta^abto Income

Taxes
$560000
SEW OCO
$560000
$560000
$560000
$560000
$560000
SSfiOOOO
$560 000
$560000
(560 COO
SSfiOOOO
(560000
S5EOOOO
$060000
$560000
Sisuoco
$360000
(560000
S56COOO
S56C30G
S5COOOC
S5COOOO
S65G200
5*160000

S14 OOC 030
350%



Exhibit 5
Tax Liability Is the Same Over the Life of an Asset With or Without tht Benefits of Accelerated Deproclatlor

Assumptions
Initial Investment
Asset Life
Tax Life
Salvage Percentage
Constant Statutory Tax Rate
Annual Income

S100CO.OOO
25
15

00%
350%

$2.000 000

Tax Rate Using Book Based Taxable Income and Actual Tax Payments Reflecting Benefits of Accelerated Depreciaton
Taxes Based

Yoar
1
2
3
4
5
a
7
8
9

10
11
12
13
14
15
16
17
16
19
20
21
22
23
24
25

Total

Income
$2.000.000
S2.000.000
$2.000,000
$2.000.000
$2.000 000
(2.000,000
$2.000 000
$2.000.000
$2 000 000
$2.000.000
$2.000.000
$2000.000
$2.000.000
$2.000.000
S2.000 000
$2 000.000
$2.000 000
$2,000 OCO
$2.000 000
S2.000.0CO
$2.000.000
$2.000.000
S2.000.000
$2.000.000
S2.000.000

Straight-Line
Deprecation

$400.000
$400.000
$400000
$400.000
$400000
$400000
$400000
$400000
$400.000
$400.000
$400.000
$400000
$400.000
$400.000
$400.000
$400000
S40C.OOO
$400.000
$400000
$400.000
5400,000
$400000
$400.000
$400.000
$400.000

Taxable
Income

$1.600000
$1 600.000
$1.600.000
$1. 600.000
$1.600.000
$1.600.000
$1.600.000
51.600000
51.600.000
$1.600.000
$1.600,000
$1 600,000
$1.600.000
$1.600.000
$1.600.000
$1,600,000
$1.600,000
$1.600000
$1.600,000
$1.600.000
Si. 600.000
$1.600.000
$1.600.000
$1.600.000
$1.600.000

$40.000.000
Ratio of Taxes to Taxable Income

on
Accelerated
Depreciation

5525.000
$367 500
$400750
$430500
$457.450
$481,950
$493 500
$493.500
$493.150
$493.500
$493.150
$493.500
$493.150
S493.500
$493.150
$596.750
5700 000
$700 000
5700 000
$700.000
$700.000
$700000
$700.000
$700,000
$700.000

$14.000.000
350%

Cash Tax
Rate

33%
23%
25%
27%
29%
30%
31%
31%
31%
31%
31%
31%
31%
31%
31%
37%
44%
44%
44%
44%
44%
44%
44%
44%
44%
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