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BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Ex Parte No. 646 (Sub-No. 2)

SIMPLIFIED STANDARDS FOR RAIL RATE CASES - TAXES IN REVENUE
SHORTFALL ALLOCATION METHOD

REPLY COMMENTS OF THE
ASSOCIATION OF AMERICAN RAILROADS

AAR submits these reply comments 1n responsc to the joint comments submitted by a
group of shippers and shipper associations who call themsclves the “Interested Partics ™ AAR
submitted opening comments in this proccedmg In 1ts opening comments, AAR urged the
Board to correct the obvious flaw of overlooking railroad tax obligations in the current RSAM
formula and to usc a railroad’s statutory tax ratc to adjust the RSAM formula to account for a
railroad’s federal and state tax liabtlity

In their opeming comments, the Interested Parties do not dispute the fact that the Board's
RSAM formula contains an crror in its treatment of a rastroad’s tax hability instead, Interested
Partics argue that a supposed overstatement of a railroad’s tax costs in the Board’s URCS model
offsets the impact of the flaw in the RSAM treatment of railroad taxes Interested Parties also
argue that if the Board makes an adjustment to the RSAM formula to account for ratlroads” tax
liabilities, the Board should use what they refer to as a railroad's “effective tax rate” rather than
1ls statutor) tax rate

As AAR explamed 1n its opening comments, the validity of the Board's treatment of

taxes in URCS 1s not and should not be an tssue m (his procceding, which addresses only the



RSAM formula While AAR bclieves there arce serious flaws in Interested Parties” discussion of
URCS, the URCS 1ssues raiscd by Intercsted Parties are not relevant to the 1ssue in this
proceeding, which 1s the tmproper usc of after-tax revenue in the RSAM calculation Since there
is an obvious flaw in the RSAM formula, the Board should correct that flaw regardless of the
ments of any concerns Interested Parties may have about the treatment of taxes in URCS In
addition, the correction to the RSAM formula should be based on a railroad’s statutory tax rate
since any incremental revenues that a railroad would nced to earn to become revenuc adequate
would be taxed at the statutory rate As AAR explains below, Interested Parties® claim that use
of the statutory tax rate to make an adjustment to the RSAM formula would provide railroads
with a “windfall” i1s wrong.

L Interested Partics’ Argument About URCS’ Treatment Of Railroad Taxes Is A Red
Herring.

Intercsted Parties do not dispute the fact that the RSAM formula 1s {lawed becausc i.t
improperly mixes pre-tax and after-tax revenues while all other res enue vatues in the rate
reasonableness analysis are pre-tax. Instead, Interested Partics arguc that the understalement of a
railroad’s revenue requmrement that results from this flaw 1s offset by a supposed overstatement
of railroads’ tax-related costs in URCS Interested Parties’ witness Mr Crowley purports to
demonstrate the offset by showing that if URCS’ treatment of railroad taxes was changed to
reflect what Mr Crowley calls a railroad’s “cffective tax rate,” the RSAM ratio would be the
same or lower than that yielded by the current RSAM formula even i1f the flaw 1n the RSAM

formula were corrccted !

' As discussed below, Mr Crowley’s defintion of a railroad's “effective tax rate™ 1s
inconsistent with the GAAP specification of that term in railroads’ tinancial statements



Most of Mr Crowlcy's statcment describes the numerous assumptions that he must make
to show the supposed impact of a change in URCS" treatment of taxcs on the calculation of
R/VC ratios and on the amount of traffic that would be subject to regulation 1f URCS were
changed But 1t 1s unnecessary to address Mr Crowley's numerous assumptions because the
premisc of Mr Crowley’s calculations — that there 1s a problem with URCS® treatment of
railroad taxes - 1s unfounded

Mr Crowley claims that URCS" treatment of taxes 1s flawed because the tax costs
implicit in URCS’ vanable return on investment exceed a railroad’s actual tax payments in a
particular ycar Crowley Exhibit 2 sets oul the calculations purporting to demonstrate URCS®
overstatement of a raiiroad’s tax payments, which he himits 1o cash payments in a particular
calendar ycar. But as AAR's expert witness Viichacl Baranowski explains in the statement
supporting these comments, Mr Crowlcy’s argument misses the point  URCS 1s designed to
mcasure intermediate-term costs, not cash p;yments In a single year A railroad’s actual tax
costs include the total tax habiity URCS seeks to identify the return on investment costs that a
ratlroad would incur if the railroad were revenue adequate, not just the taxes paid by a railroad 1n
a particular year

In addition, Interested Parties assume that URCS' trcatment of taxes 1s changed for the
express purpose of expanding the number of shippers that would be subjcct to Board regulation
See Crowlcy V S at 3-4 (“If the STB werc to calculate a railroad’s URCS variable costs using a
pre-tax WACC taking tnto consideration effcctive tax rates instead of a statutory tax rate, the size
ol the REV>180 traffic group would most likely be larger, and produce a more accurate Revenue
Adequacy Adjustment Factor ) But when the ICC adopted URCS 1n 1989, it expressly sought

to prevent any increase 1n the amount of tralfic subject to regulation to the amount of traflic



subject to regulation under the prior Rail Form A costing mcthodology See Modifications To
General Purpose Costing Svstem -- GPCS, Ex Parte No 477, 51C C 2d 880, 885-87 (1989)
(adopting a linking mechanism to ¢nsure that the amount of traffic subject to regulation would
not be expanded, 1n accordance with congressional guidance) Any expansion of the group of
shippers potentially subject to Board regulation by changing URCS’ treatment of tax costs would
directly conflict with the ICC’s conclusion that changes in the costing methodology should not
be used to expand the amount of traffic subject to regulation

In any event, 1t is unnccessary and would be inappropnate to get into the details of URCS
here because 1t 1s the RSAM formula and not URCS that 1s the subject of this procecding Since
the RSAM formula improperly combines pre-tax and after-tax revenues, the RSAM formula
should be corrected without regard 1o Interested Parties’ arguments about the proper treatment of
taxes in URCS

Il The Statutory Tax Rate Should Be Used To Account For Railroads’ Tax Liability.

Imerested Parties also argue that 1f the Board decides to adjust the RSAM formula to
account for railroads” tax hability on the revenue they would need to earn to achieve revenue
adequacy, the Board should use what Interested Parties refer (o as the rmlroads’ “effective tax
rate” in making the adjustment. Interested Parties claim that “‘each railroad's individual effective
lax rate would be a much more appropnate measure of income tax hhabihity” than the statutory tax
rate, although they present no reason or explanation for this conclusion Interested Parties’
Comments at 6 Mr Crowley defines “effcctive tax rate™ as ““the amount of tax an individual or
firm pays when all other governmental tax offscts or payments are apphed. divided by the tax
base ™ Crowley VS at 11-12 Table 4 in Mr Crowley’s Venfied Statcment sets out his

calculations of the railroads’ “effective tax rate ™



As a preliminary matter, Mr Crowley’s definition of “etfective tax rate™ 15 incorrect
The railroads present their “elTective tax rate” as required by GAAP cach ycar 1n their financial
reports The “effective tax rale™ in railroads” financial reports 1s not based on the amount of
taxes paid by a railroad 1n a panticular ycar but on the tax hability that the raslroad incurs based
on the statutory tax rates Exhibit 2 to Mr Baranowski's Venfied Statement scts out the
railroads’ “Lffective tax ratc™ as preseniced m their annual reports

More important, the amount of taxes that a railroad pays 1n a particular year 1s not un
appropriate measurc of a ratlroad’s tax hability because 1t 1ignores a railroad's deferred tax
liability A railroad's tax liability for a particular year 1s the combination of the federal and state
taxes actually paid in that year and the deferred taxes for that ycar Deferred taxes cannot be
ignored They are tax habilinies that are incurred by the railroads and included en the railroads®
books Ifthe Board were to consider only the taxes actually paid, the Board would 1gnore a
substantial portion of a railroad’s actual lax hability for the year

Mr Crowley's calculations of ralroads’ “cffective tax rate”™ ignore deferred taxes and
state taxes and focus only on fcdcra! taxcs paid 1n a particular year Mr Baranowski corrected
Mr Crowley's “effective tax rate” calculations to include the rmlroads’ habihty for deferred
taxes and their hability for state taxes. Mr Baranowski shows that when deferred taxes and state
taxes are added to the federal taxcs actually paid n a particular year, the revised “effective tax
ratc” 1s closc to the railroads’ “effective tax rate™ as sct out 1n their annual statements  See
Baranowski Exhibits 2 and 3.

Interested Parties also claim that “margtnal tax rates are the most precise indicators of tax

liability on incremental revenues ™ Interested Parties’ Comments at 7 Mr Crowley defines the

“margtnal tax ratc™ as “the tax rate that apphes to the last doliar of the tax base ™ Crowley V S



at 13. But under the existing progressive federal and state tax structures, the marginal tax rate
for Class I raifroads should in most cases be identical to the statutory tax rate As AAR noted 1n
11s opening comments, any incremental revenue carned by a railroad above the $18 3 million
threshold incurs federal tax hiability at the statutory 35% ratc  State tax sysicms are similarly
progressive 1n their treatment of incremental revenue  The “cffective tax rate™ calculated by Mr
Crowley has no relation whatever to the “marginal tax rate™ which Interested Partics claim would
be the most “precise™ way to adjust the RSAM

IIl. The Railroads' Continuing Investment In Infrastructure Only Affects The Timing
Of Tax Payments, Not The Amount Of Tax Liability.

As the Interested Parties acknowledge, the most significant difference between the
amount of taxes that a railroad pays in a particular year and a railroad’s tax hability for that ycar
involves deferred taxes Interested Parties’ Comments at 7. Deferred tax hability is generally
the result of tax incentives on capital investment that allow bonus or accelerated depreciation of
capital asscts 1n the carly ycars of an assct’s ifc  But the use of bonus or accelerated
depreciation does not reduce or forgive a railroad’s tax lrability [t only affects the tming of tax
payments Acceclerated depreciation defers the payment of taxes until later years, but the
railroad’s total tax liability 1s unaffected Deferred taxes arc actually paid by the railroads at a
later datc, which is why a tax liability 1s incurred

Mr Baranowski shows with a simple example that over the hife of an asset, a rmlroad’s
tax habihty 1s the same with or without the benefits of accclcrated depreciation  When
accelerated depreciation 1s available, reduced tax payments 1n the carly years of the asset are
offset by increased tax payments in the later vears of the asset  See Baranowski Exhibus 4

through 6 Deferred taxes affect only the timing of a railroad’s tax payments  While railroads



realize a time value of money benefit in deferring tax payments. they nonetheless remain liable
for the full amount of the tax obligation incurred at the statutory tax rate >

Thus, Intcrested Parties’ claim that the use of the statutory tax rate in an RSAM
adjustment would produce a “double windfall” for railroads as long as railroads continue to
invest in tnfrastructure 1s clcarfy wrong See Interested Parties’ Comments at 9 Their argument
appears to be that the additional revenues nceded by a railroad to become revenue adequate
would likely be reinvested 1n capital assets, producing more deferred taxes throui';h accelcrated
depreciation. But the reinvestment 1n infrastructure, which the Board clearly encourages (and
shippers are calling upon railroads to increase). would not produce any windfall in reduced tax
liabthty The reduced tax payments in the early years of an asset’s ife would be made up
through higher payments in the later years of the asset’s life

In conclusion, the Board should correct the obvious and undemable flaw 1n the RSAM
formula without regard to Interested Parties’ arguments about the proper treatment of taxes in
URCS In addition, a railroad’s statutory tax rate should be used to adjust the RSAM formula to

account for a railroad’s federal and statc tax hiability.

* As Mr Baranowski notcs, while the railroads enjoy the ime-value benefit in the real
world, the ime-value benefit 15 excluded from the Board's RSAM and URCS calculations
because deferred taxes are excluded from a railroad’s invesiment base both lor the development
of the ROI component of URCS costs and the calculation of the revenue shortfall or overage
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VERIFIED STATEMENT
OF
MICHAEL R. BARANOWSKI

My namc 1s Michael R Baranowsk:r [ am a Semor Managing Director of FTI
Consuluing 1 providc a wide range of cconomic and consulting services, pnmarily to clients in
the transportation and telecommumnications industrics 1 have submitted wnitten expert testimony
before the Surface Transportation Board, the Federat Communications Commussion, federal
courts, arbitrators, and a number of state agencies A complete hsting of my prior testimony 1s
mcluded in my curnculum vitae, which 1s attached 10 this statement as Exhibit |

I have been usked by the Association of Amernican Railroads (AAR) to respond to certain
of the points raised 1n this proceeding 1n the opening submission of Interested Partics® wiiness
Thomas D Crowley regarding the need to correct the error in the Board'’s current RSAM
formulation of the treatment of a railroad’s tax hability  Specifically | huve been asked 1o
address Mr Crowlcy’s conclusions that (1) the treatment of taxes in the Board's Uniform Ruil
Costing Systcm (URCS) offsets the need to correct the obvious error in the current RSAM, and
(2) that 1f the Board were to determine that the RSAM correction 1s indecd warranted, the
correction should be made with what he refers to as the “effective” tax rate

L Mr. Crowley’s Argument About URCS’ Treatment Of Railroad Taxes.

Mr Crowlcy docs not dispute the fact that the treatment of railroad taxes 1n the RSAM
formula 1s flawed Instcad, Mr Crowlcy discusses URCS' trcatment of ratlroad taxes and
attempts to show that a supposcd overstatement of railroad tax costs in LRCS offscts the cffect
of the flaw in thc RSAM formula [n huis report, Mt Crowley devotes considerable verbiage 1o
cxplaining URCS and the RSAM process, concluding ultmately that adeguate data are not

avanlable for him to quantify properly the impact of the treatment of taxes in URCS on the



Board's RSAM calculations He then enumerates the multiple assumptions he had to make to
analyze the impact of the supposed overstatement of ratlroad tax costs in URCS

However, Mr Crowley’s starting premisc that there 1s a problem with URCS' treatinent
of railroad taxcs 1s unfounded Mr Crowley claims that URCS’ treatment ol taxes 1s tlawed
because the tax costs implhicit n URCS’ vanable return on investment exceed a rathoad’s actual
1ax cash payments See Crowley Exhibit 2 But Mr Crowley has neglected to consider that
URCS 15 designed Lo measure intermediate costs incurred by a ratiroad 1o provide service.
mncluding its cost of capital  As such, URCS 1s not intended to recover only the taxes paid by a
ratlroad 1n a particular year Instcad, the income tax allowance computed in URCS s part of the
return on wvestment component which solves for the total seturn on investment necessary to
achieve revenue adequacy, adyusted properly to include an allowance for income taxes at the
statutory tax ratc, and allocates that return on investment to individual shipments ' The specific
formulation for the rctum on investment component 1s virtually the same as the Board's 1evenue
adequacy formula and 1s bascd on nct investment Iess the abihity associated with accumulated
deferred taxcs muliphed by the current cost of capital  The only difference 1s that the cost of
captal used in URCS includes an adjustment to account for income taxes, whereas the revenue
adequacy formulation uses the after-tax industry current cost of capital

To correct lus imaginary URCS deficiency, Mr Crowley changes the URCS ietutn on
mvestment tax adjustment formula to substitute for the statutory tax rate each railroads’

“effective tax rate ™ The ments of Mr Crowley’s stiggested alteration to the URCS

' URCS includes other costs that are not based on cash payments made during a given year, such
as depreciation and casualty reserves

* As noted below, Mr Crowley's defimtion of the railroads” “effectiv ¢ tax rate™ 1s mconsistent
with the GAAP specification of that term tn the 1ailroads” financial statements

(W]



formulauion 1s outside the scope of this proccedsing, which 1s addressed to changes in the RSAM
formula Morc cnitically, his proposcd alieration would lower overall URCS variable costs and,
as a result, increase the number of shipments with revenue 10 vanable cost ratios above the STB
junisdictional threshold of 180 percent, thus inercasing the number of railroad movements subject
to Board junisdiction Such an cxpansion in the amount of traffic potentially subjcct to Board
Junsdiction was rejected specifically by the 1CC 1n its adoption of URCS as the rinfroad General
Purpose Costing System 1n 1989 and would be equally improper today  As the ICC explamned
In our October NPR, we recognized that changes wn the general purpose costing system
would change the variable cost (denonnnator) in any calculution of revenue-to-variable
cost ranios (R'VC rattos}  Since the statutordly prescribed jurisdictional threshold for our
authonity to regulate rail rates 1s expressed as such a rato, modifications to the GPCS
could change the amount of truffic sulbyect to the Conmssion’'s rate regulution  We
stated wn the October NPR that a “bridge” or Iinking mechamism relaning the new costing
system to the jurisdictional results that would have obtamned under Rall Form A veemed
20 be an appropriute modification — one intended o mammamn an approximation of
equaliy between the amount of traffic subjcct to our ratc reasonableness jurisdiction

hefore and after the change in costing systems [footnote omitted] (Ex Parte No 477,
Madifications to General Purposed Costing System — GPCS, Decided September 8, 1989,

51CC 2d at 885-6)
The ICC noted Congress' concemn that the ICC should not use changes to 1ts costing
mcthodology to “expand s jurisdiction ™ Jd

il. Mr. Crowley's Calculations Of Railroads’ *Effective Tax Rate”

Mr Crowley also argucs that if the Board were to determine that an I-QSAM correction 1§
warranted, the correction should be made with what Mr Crowley refers to as the railroads’
“cffective™ tax rate  Mr Crowlcy defines “cffective lax rate™ as “the amount of tax an nudividual
or firm pays when all other governmental tax offsets or payments are applicd, divided by the tax
basc " Crowley VS at 11-12 Mr Crowley's definidion ol “effective tax rate™ 1s incorrect and
inconsistent with GAAP instructions on that term  The railroads present their “effectivc tax rate™

cach year in therr financial reports m accordance with GAAP  The “Effective tax rate™ in



railroads’ annual reports reflects the tax habshity that the railroad incurs based on the statutory

1ax rates  Exbhibil 2 scts out the ranlroads’ “Effective tax rate™ as presented in their annual reports
for the years 2005 through 2007

Mr Crowley’s calculations of rarlroads’ “cffective 1ax rate” arc also flawed because they
focus only on federal taxes paid in a particular year and ignore deferred taxes and state taxes |
corrected Mr Crowley’s “effective tax rate” calculations to include the railroads’ hability for
deferred tanes and their hiability for stale taxes See Exhibit 3 When deferred taxes and state
taxes are added to the federal taxes actually pmd m a particutar year, the revised “effective tax

rate” 1s closc to the railroads’ “effective tax rale™ as set out in their annual statcments

III.  Deferred Taxes Affect Only The Timing Of Tax Pay ments.

Mr Crowlcy states that the most important lactor that “can drive a firm’s cffective tax
ratc below its statutory tax rate™ 1s deferred income taxes  See Crowley V S at 14-15 Mr
Crowlcy further notes that “[d]eferred taxes result because there is a difference between what a
company can deduct for tax accounting purposes and what 1t can deduct for financial accounting
purposes " Jd at 15 Deferred tax liability 1s generally the result of tax incentives on capital
investment that allow bonus or accclerated depreciation of capital asscts in the carly years of an
asset’s life ‘1 hat hability 1s reduced in the later years of an asset’s ltfe afler the bonus or
accelerated depreciation benefits have been exhausted, ulimately ending at zcro at the end of the
asset’s hfe

Mr Crowley claims that the use of the stututory tax rate, which incoiporates deferred tax
liabtlity, in any adjustment 1o the RSAM formula would somehow provide railroads with 2
“double windfall " Crowley V'S at 18 But Exhibtt 4 shows. using a simple example, tliat even
after taking deferred taxes imo consideration, railroads sul} pay taxes at the siatutory lax rate

over an asset’s hife cycle  Accelerated depreciation deters the payment of taxes until later years,



but the railroad’s total tax lhability 1s unaffected Accelerated depreciation only affects the
uming of tax payments The cxample in Exhibit 4 shows that when accelerated depreciation 1s
available, reduced Lax payments in the carly years of the assel are oflsel by increased tax
payments in the later years of an assct’s lile

In addition, while 1015 true that the ratio of taxes actually paid in the carly vears of an
assel’s life using the benefits of accelerated depreciation to book-based taxable income s helow
the slatutory lax rate, the opposite s true after the benefits of accelerated depreciation have been
consumed Exhibiis 5 and 6 show that the ratio of actual taxes paid Lo 1axable income for a
hypothetical 25 year asset transition from a low of 23 percent 1n the second ycar of scrvice, to a
high of 44 percent — well above the statutory rate — for ycars 17 through 25

Moreover, while the delerral of taxes provides railroads with a time-value of mongy
henefit in the real world, the RSAM calculations exclude the time-value benefil ol deferred 1axes
because deferred taxes are excluded from a railroad’s investiment has:c both for the development

of the ROI component of URCS costs and the calculation of the revenue shortfall or overage



[ declare under penalty of perjury that the foregoing i true and correct. 1 further certify

that 1 am qualified and authorizcd to sponsor and file thys testimony

Exccuted on September 1. 2008 / A . La—-% .
Michael R Baranowski
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TIAKSE el N Mike Baranowski provides financial and economic consulting services to the telecommunications
Senle 31°0 and transportabon industnes Ha has special expertise in analyzing and developing complex

W mhreglen U LS computer costing models, operations analysis, and transportation engineenng Much of his work
Tol (707 232 MO0 nvolves providing oral and written expert testimony before courts and regulatory bodies

P 1202 4122001 Some of Mr Baranowski's representalive accomphshments include

- Overseeng the development of computer cost modeling tools designed to simulale the

:‘;‘""’" o cost of competive entry into local telecommunications markets and directing the efforts of
" iy a natonwide team of testfying experts presenting the cost mode| results in multplie

Fairieid Univarsity
proceedings across the couniry
Supplemental Finarce
Studies, Kean Coliege . Diracting the analysls, critique and restatement of a vanety of complex cost models

developed by major telecommunications companies designed to simulate the forward-
locking cost of competiive entry into local telecommunications markets

. Designing multiple PC-based spreadsheet models for use in calculating the stand-alone
cost of competiive entry into the raliroad and pipeline markets These models have been
used {0 assist chients i all three network industries in making infernal pneing decisions
that are ip comphiance with governing regulatory standards

. Conducting detailed analyses of rallroad operatons and developing the associated
capital requirements and operating expenses attnbutable to specific movements and the
incremental capital and operating expense requirements attributable to major changes in
anticipated traffic lavals

. Calculabng marginal and incremental costs for a major petroleum products pipeline
company, an approach that 1s now used regularly by the company in making internal day-
to-day pneing decisions

Mr Baranowski holds a B S in Accounting from Fairfield Unsversity in Fairfield, Connecticut and
has pursued supplemental finance studies at Kean College in Union, New Jersey

TELECOMMUNICATIONS TESTIMONY
Federal Communications Commission

February 1998 Fide No E-98-05 ATAT Corp v Bell Allantic Corp Affidavit of Michael R
Baranowski

March 13, 1998 File No E-88-05 AT&T Corp v Bell Allantic Corp  Supplemental Affidavit
of Michagl R Baranowski

June 10, 1999 CC Docket No 96-98 Implementation of the Local Competition Provisions
of the Telecommunications Act of 1996 Reply Affidavit of Michael R
Baranowsla John C Kjick and Brnan F Prikin
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Mic.hael R Baranowski

July 25, 2001

June 13, 2005

July 29, 2005

CC Docket No 00-25% 00-218 In the Matter of Petiion of AT&T
Communications of Virginia, Inc and WorldCom Inc , Pursuant to Saclion
252(e)(5) of the Communications Act for Preampnop of the Junsdiction of
the Virginia State Corporation Commission Regarding Interconnection
Disputes with Venzon-Virginia inc Panel

WC Docket No 05-25.RM-10593 In the Matter of Special Access Rates for
Pnce Cap Local Exchange Carrlers, AT&T Corp Petiion for Rulemalking to
Reform Regulation of Incumbent Local Exchange Carner Rates for Interstaie
Special Access Services. Joint Declaration on Behall of SBC
Communications, Inc

WC Docket No 05-25,RM-10593 In the Matter of Special Access Rates for
Pnce Cap Local Exchange Camners, AT&T Corp Petihon for Rulemaking to
Reform Regulation of Incumbent Locat Exchange Carner Rates for Interstate
Speclal Access Services. Joint Reply Declaration on Behalf of SBC
Communications, Inc

Pubiic Servica Commussion of Delaware

February 4, 1997

PSC Docket No 98-324 In the Matter of Bell Atlantic - Delaware Statement
of Terms and Conditions Under Section 252(F) of the Telecommunications
Actof 1996 Testmony of Michael R Baranowski

Pubiic Service Commussion of the Distnct of Columbia

March 24, 1997

May 2, 1997

Formal Case No 962 In the Matter of the Implementation of the Distnct of
Columbia Telecommunications Competition Act of 1996 Testimony of
Michael R Baranowski

Formal Case No 962 In the Matter of the Implementation of the District of
Columbia Telecommunications Competition Act of 1896 Rebuttal Testimony
of Michael R Baranowski

Pubhc Service Commission of the State of Maryland

March 7, 1997

Apnl 4, 1997

May 25, 2001

Docket No 8731, Phase H In the Matter of the Petitions for Approval of
Agreements and Arbitration of Unresolved Issues Anising Under Section 252
of the Telecommunications Act of 1996 Direct Teshmony of Michael R
Baranowski

Docket No 8731, Phase Il In the Matter of the Petiions for Approvat of
Agreements and Arbitraton of Unresolved Issues Ansing Under Section 252
of the Telecommunications Act of 1996 Rebulttal Testimony of Michael R
Baranowski

Case No 8879 In the Matter of the Investigation into Rates for Unbundled
Nelwork Elements Pursuant to the Telecommunications Act of 1996 Panel
Testimony on Recurnng Cost Issues
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Michael R Baranowski

Public Service Commussion of the State of Michigan

January 20, 2004 Case No U-13531 In the Malter, on the Commussion's Own Mohon to
Review the Costs of Telecommunication Service Provided By SBC Michigan
Intial Testmony of Michael R Baranowsk and Julle A Murphy

May 10, 2004 Case No U-13531 in the Matter, on the Commission's Own Motion fo
Review the Costs of Telecommunication Service Provided By SBC Michigan
Final Reply Testimony of Michael R Baranowsk and Julie A Murphy

New Jersey Board of Public Utihbes

December 20, 1596 Docket No TX 95120831 Notice of Investigation Local Exchange
Competition for Telecommunications Services Rebuttal Testmony of John
C Kick and Michael R Baranowski

North Carolina Utiiies Commission

March 9, 1998 Docket No P-100, Sub 133d In the Matter of Estabishment of Universal
Support Mechamisms Pursuant lo Sactton 254 of the Telecommunications
Act of 1998 Rebuttal Teshmony of Michael R Baranowski

Pennsylvama Public Utllity Commuission

January 13, 1997  Docket Nos A-310203F0002 et al MFS-Ill Application of MFS Intelenet of
Pennsylvania, inc et Al {Phass ]li) Rebuital Testimony of Michael R
Baranowski

February 21, 1997 Docket Nos A-310203F0002 et al MFS-IIl Application of MFS Intelenet of
Pennsylvania, Inc et Al (Phase (it} Surrebutial Testmony of Michael R
Baranowski

Apnl 22, 1999 Docket Nos P-00991648, P-00991649 Petiion of Senators and CLECs for
Adoptton of Partial Setiiement and Jont Petitton for Giobal Resolufion of
Telecommunications Proceedings Direct Testimony of Michael R
Baranowsk|

January 11,2002 Docket No R-00016683 Genenc Investigation of Venzon Pennsylvania,
Inc 's Unbundled Network Element Rates Panel Testimony on Recurring

Cost Issuas
State Corporation Commussion Commonweaith of Virginia
Apnl 7, 1997 Case No PUC970005 Ex Parte to Determine Prices Bell Atlantic - Virgima,

Inc Is Authonzed To Charge Competing Local Exchange Carmers In
Accordance With The Telecommunicalions Act of 1996 And Applicable State
Law Affidavit of Michael R Baranowski

Apni 23, 1997 Case No PUCS70005 Ex Parte to Delermine Pnices Bell Atantc - Virgina,
Inc Is Authonzed To Charge Competing Local Exchange Carners In
Accordance With The Telecommunicatiens Act of 1996 And Applicable Slate
Law Direct Testmony of Michael R Baranowski

Ay fticw ~ultmg Lom
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June 10, 1997

Exhibit 1

Baranowski

) e
! i

Case No PUC970005 Ex Parte to Determine Pricas Bell Atlantic - Virginia,
in¢ Is Authonzed To Charge Compating Local Exchange Carriers In
Accordance With The Telecommunications Act of 1996 And Applicable State
Law Rebutial Testimeny of Michael R Baranowsk!

Washinglon State Utihtras and Transportation Commyssion
December 22, 2003 Docket No UT-033044 In the Matter of the Patiton of Qwest Corporation

February 2, 2004

To Intiate a Mass-Market Switching and Dedicated Transport Case Pursuant
to the Tnennial Review Order Direct Tastimony of Michael R Baranowski

Docket No UT-033044 In the Matter of the Petiion of Qwest Corporation
To Iniate a Mass-Market Switching and Dedicated Transport Case Pursuant
to tha Triennal Review DOrder Response Testmony of Michael R
Baranowski

Public Service Comission of West Virginia

Fabruary 13, 1997

February 27, 1997

June 3, 2002

July 1, 2002

Case Nos 98-1518-T-PC, 96-1561-T-PC, 96-1009-T-PC, 96-1533-T-T
Petiticn to astablish a proceeding to review the Statement of Generally
Avallable Terms ancd Conditions offered by Bell Allanti; in accordance with
Seclions 251, 252, and 271 of the Telecommunications Act of 1898
Testmony of Michael R Baranowsk:

Case Nos 96-1516-T-PC, 96-1561-T-PC, 96-1009-T-PC. 96-1533-T-T
Pettion to establish a proceeding 1o review the Statement of Generally
Available Terms and Condihons offered by Bell Atlantic in accordance with
Sections 251, 252, and 271 of the Telecommunications Act of 1996
Reabuttal Testmony of Michael R Baranowski

Casa No 01-1696-T-PC, Venzon Waest Virginia, Inc  Petiion For Declaratory
Ruling That Pricing of Certain Addibonal Unbundled Network Elements
(UNEs) Complies With Total Element Long-Run Incremental Cost (TELRIC)
Principles Direct Testmony of Michasl R Baranowsk:

Case No 0%-1696-T-PC, Venzon West Virgnia, Inc  Petihon For Declaratory
Ruting That Pricing of Certain Addibonat Unbundled Network Elements
(UNEs) Complies With Total Element Long-Run Incremental Cost (TELRIC)
Principles  Supplemental Direct Testmony of Michael R Baranowski

RAILROAD TESTIMONY
Interstate Commerce Commission

March 9, 1995

Oclober 30, 1995

Finance Docket No 32487 National Rafdroad Passenger Corporation and
Consoldated Rall Corporabon — Apphcahon Under Section 402(a) of the Rail
Passenger Service Act for an Order Fixing Just Compensation

Dacket No 41185 Anzona Public Service Company and Pacificorp v The
Atchison, Topeka and Santa Fe Railway Company

R VR TUNTIRNTY (TS O
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Exhibit 1

Michéél R. Baranowski

Surface Transportahon Board

July 11, 1997 Docket No 41989 Potemac Elecinc Power Company v CSX
Transportation, Inc Reply Statement and Evidence of Defendant CSX
Transportation, Inc

August 14, 2000 Docket No 42051 Wisconsin Power and Light Company v Umion Pacific
Radroad Company, Reply Venfied Statement of Chnstopher D Kent and
Michael R Baranowski

September 20, 2002 STB Docket No 42070 Duke Energy Corporation v C$X Transportaton.
Inc , Reply Evidence and Argument of CSX Transportation, Inc

September 30, 2002 STB Docket No 42069 Duke Energy Corporation v Norfolk Southern
Raitway Company, Reply Evidence and Argument of Norfolk Southern
Railway Company

QOctober 11,2002  STB Docket No 42072 Carolina Power & Light v Norfolk Southern Railway
Company. Reply Evidence and Argument of Norfolk Southern Railway
Company

November 12, 2002 Docket No 42070 Duke Energy Corporation v CSX Transportation, Rebuttal
Evidence and Argument of CSX Transportation

November 19, 2002 Docket No 42069 Duke Energy Corporation v Norfolk Southern Railway
Company. Rebuttal Evidence and Argument of Norfolk Southern Railway
Company

November 27, 2002 Docket No 42072 Carolina Power & Light Company v Norfolk Southem
Railway Company, Rebuttal Evidence and Argument of Norfolk Southem
Raiiway Company

January 10, 2003  STB Docket No 41185 Arizona Public Service Co And Pacificorp v The
Atchison. Topeka and Santa Fe Railway Company, Petition of the Burhngton
Northern and Santa Fe Railway Company to Reopen and Vacate Rate
Prescripton

February 19, 2003 STB Docket No 42077 Anzona Public Service Co And Pacificorp v The
Burhington Northern and Santa Fe Railway Company, and STB Docket No
41185, Anzona Public Service Co And Pacificorp v The Burington Northern
and Santa Fe Railway Company, Reply of the Burhington Northern Santa Fe
Raillway Company in Opposition to Petition for Consolidation

Apnl 4, 2003 Docket No 42057 Public Service Company of Colorado D/B/A Xcel Energy
v The Burlington Northem and Santa Fe Railway Company, Reply Evidence
and Argument of The Burlington Northern and Santa Fe Railway Company

Qctober 8, 2003 Docket No 42071 QOtier Tail Power Company v The Burlington Northem and
Santa Fe Railway Company, Repty Evidence of The Burlington Northern and
Santa Fe Railway Company

October 24, 2003  Docket No 42069 Duke Energy Corporation v Norfolk Southern Railway
Company, Supplementat Evidence of Norfolk Southem Railway Company

v eonsuinng com
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Exhebit 1

Michael R. Baranowski

October 31, 2003

November 24, 2003

December 2, 2003

December 12, 2003

January 5, 2004

January 28, 2004

March 22, 2004

Apni 9, 2004

May 24, 2004

June 23, 2004

March 1, 2005

April 4, 2005

July 20, 2005

K

Docket No 42089 Duke Energy Corporation v Norfolk Southern Railway
Company, Reply of Norfolk Southern Rariway Company to Duke Energy
Company’s Supplemental Evidence

Docket No 42072 Carohlina Power & Light Company v Norfolk Southern
Railway Company, Supplemental Evidence of Norfolk Southern Ralway
Company

Docket No 42072 Carolina Power & Light Company v Norfolk Southern
Raillway Company, Reply of Norfolk Southem Ratway Company o Carolina
Power & Light Company's Supplemental Evidence

Docket No 42069 Reply of Norfolk Southermn Railway Company to Duke
Energy Corporation's Petition to Correct Technical Error and Affidavit of
Michael R Baranowski

Docket No 42070 Duke Energy Corporation v CSX Transportation, Inc ,
Supplemental Evidence of CSX Transportation, Inc

Docket No 42058 Arizona Electnc Power Cooperative. Inc v The Burlington
Northem and Sania Fe Railway Company and Union Pacific Rairoad
Company, Joint Supplemental Reply Evidence and Argument of The
Burlington Northern and Santa Fe Railway Company and Union Pacific
Ralroad Company

Docket No 42071 Otter Tail Power Company v The Burlington Northern and
Santa Fe Railway Company, Supplemental Reply Evidence of The Burlington
Northern and Santa Fe Railway Company

Docket No 41185 Anzona Public Service Company and Pacificorpv The
Burlington Northern and Santa Fe Railway Company, The Burlington
Northern and Santa Fe Railway Company's Reply Evidence on Reopening

Docket No 41191 (Sub-No 1) AEP Texas North Company v The Burlington
Northern and Santa Fe Railway Company, Reply Evidence of The Burlingion
Northern and Santa Fe Raillway Company

Docket No 42057 Public Service Company of Colorado d/b/a Xcel Energy v
The Burlington Nerthern and Santa Fe Rallway Company. Petiion to Correct
Technicat and Computational Errors

Docket No 42071 Otter Tail Power Company v BNSF Railway Company.
Supplemental Evidence of BNSF Railway Company

Docket No 42071 Otter Tal Power Company v BNSF Railway Company,
Reply of BNSF Railway Company to Supplemental Evidence

Docket No 42088 Westem Fuels Association. Inc and Basin Electnc Power
Cooperative, Inc v BNSF Raliway Company, Reply Evidence of BNSF
Railway Company

view frcos sulting com



Exhibit 1

| ~ Michasl R E‘Sar?lﬁfcrwski

May 1 2006 Docket No Ex Parte 657 (Sub-No 1) Major Issues in Rall Rate Cases,
Verfied Statement Supporting Comments of BNSF Rallway Company
May 31, 2006 Ex Parte 657 (Sub-No 1) Major Issues in Rall Rale Cases. Venfied

June 15, 2006

Statement Supporting Reply Comments of BNSF Rallway Company

Docket No 42088 Western Fuels Association. Inc and Basin Elecinc Power
Cooperative, Inc v BNSF Railway Company, Reply Supplemental Evidence
of BNSF Railway Company

June 15, 2006 Docket No 41181 (Sub 1) AEP Texas North Company v BNSF Radway
Company, Reply Supplemental Evidence of BNSF Rallway Company

June 30, 2006 Docket No Ex Parte 657 (Sub-No 1} Major issues in Rail Rate Cases.
Verfied Statement Supporiing Rebuttal Comments of BNSF Rallway
Company

February 4, 2008  Dockel No 42099 E | DuPent De Nemours and Company v CSX

February 4. 2008
February 4, 2008

May 1, 2008
July 14, 2008

July 14, 2008

Transportation, Inc  Opemng Evidence of CSX Transportation, Inc

Docket No 42100 E | DuPont De Nemours and Company v CSX
Transportation, Inc , Opening Evidence of CSX Transportation. Inc

Docket No 42101 E | DuPont De Nemouwrs and Company v CSX
Transportation, Inc . Opening Evidence of CSX Transportation, Inc

Docket No Ex Parte 679 Peution of the AAR to Inshtute a Rulemaking
Proceeding to Adopt a Replacement Cost Methodolegy o Determine
Rairoad Revenue Adequacy, Venfied Statement of Michael R Baranowski

Docket No 42088 Western Fuels Association, Inc and Basin Electric Power
Cooperative, Inc v BNSF Raiiway Company. Third Supplemental Reply
Evidence of BNSF Railway Company

Docket No AB-515 {Sub-No 2) Central Oregon & Pacific Rallroad, Inc -~
Abandenment and Discontinuance of Service -- n Coos, Douglas, and Lane
Counties, Oregon (Coos Bay Rail Line)

US Disingt Court for Northern Distnict of Oklahoma

January 2, 2007

February 2, 2007

Case No 06-CV-33 TCK-SAJ, Grand River Dam Authonty v BNSF Railway
Company, Report of Michael R Baranowsk:

Case No 06-CV-33 TCK-SAJ, Grand River Dam Authonty v BNSF Railway
Company, Reply Report of Michael R Baranowskl

Cireuit Court of Pulaski Counly Arkansas

August 17, 2007 Case No CV 2006-2711, Union Pacific Rairoad v Entergy Arkansas. Inc
and Enlergy Services, Inc , Expert Witness Report of Michael R Baranowski

December 14, 2007 Case No CV 2066-2711, Umon Pacific Railroad v Entergy Arkansas, inc
and Entergy Services, Inc, Reply Expert Witness Report of Michaet R
Baranowsl
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Exhibnt 1

Mi_c;hag_l R. Baranowsk

U S Distnct Court for the Eastern Disinct of Wisconsin

Febryary 14, 2008 Case No 06-C-0515, Wisconsin Elecinc Power Company v Union Pacific
Railroad Company. Expert Reply Report of Michael R Baranowski

Arbytrations and Medations

March 7, 2005 Arbitration Case #181 Y 00490 04 BNSF Railway Company and J B Hunt
Transport, Inc . Expert Report on behalf of BNSF Rarlway Company

March 28. 2005 Arbitrabon Case #181 Y 00490 04 BNSF Railway Company and J B Hunt
Transport, inc , Rebuttal Expert Report on behalf of BNSF Raillway Company

Apnl 12, 2005 Arbitration Case #181 Y 00490 04 BNSF Raidway Company and J B Hunt
Transport, in¢  Supplemental Expert Report on behalf of BNSF Rallway
Company

Apnl 19, 2005 Arbitration Case #181 Y 00490 04 BNSF Railway Company and J B Hunt

Transport, Inc . Supplemantal Rebutial Expert Report on behalf of BNSF
Rallway Company

Apni/May 2005 Arbitration Case #181 Y 00490 04 BNSF Railway Company and J B Hunt
Transport, Inc , Heanngs before Arbitration Pane!

February 20. 2007 In the Matter of the Arbitration between the Detroit Edison Company, et al,
and BNSF Railway Company. Expert Report of Michael R Baranowski

March 19, 2007 in the Matter of the Arbitration between the Detroit Edison Company. et al,
and BNSF Railway Company. Supplemental Expert Report of Michael R
Baranowski
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Railroad Effective Tax Rates From Annual Reports

Year BNSF CSX
2005 37 5% 30.0%
2006 36.9% 29.0%
2007 38 2% 37.0%

KCS
-9.3%
29.4%

30.3%

NS
25 0%
34.0%

35.0%

Exhibit 2

up
28.6%
36.4%

38.4%
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Exhint 4
Tax Liability is the Same Ovar the Lifs of an Asset With or Without the Benefita of Accelerated Depreciation

Assurmptions
ek Wrvosiment $1¢ 0G0 00
Assot Lifo 25
Tax i'o 1%
Sa'vaye Parcontnge 00%
Ccnstont Standcry Tan Ratn B
Aamusl Incoma S_Z.‘ Q00 G0
Tax Payment Schedule Including Benafits of Accelaralud Depruciation
Anmal Annunl Aziumulatea
Depreamicn  Accoraled Tarblo Slrowgid Lo Celerrea No'eToc
Yuar frcerq % Depret. ahon In=rmn Toros Cuzrmaialcn Tasas T e
1 $2000000 5 00% $50C €00 §* S0GCOC $525000 $400 00 35000 $15020
2 52000000 950% $95G G0  §10%000C $367 50 $4C2 300 §192 500 $227 500
3 $2000200 B 8~% $A55000  §1 145000 $400 750 $402 20C $153 250 $J86 750
4§ 000 000 776" $710000 1230000 $430 500 $400 000 $+29 500 $515 151
5 %2000000 5 A% SES3000 31307 M0 $457 450 3400 000 310z 550 3618 A
8§ $2¢00000 E27% $623000 S1372000 $48 950 5400 C00 §780%0 SoH6 BLa
7 $2000000 290% £90 000 $14:0000 $193 500 $400 000 SC6 500 $753 350
8 $2000000 5 80% $500000 STAI10000 $403 500 $400 000 $66.500 $6829 850
9 52000000 551 $591000  §1409000 $49] 150 $400 000 $68 850 $496 700
10 $2000 GOD S9C% $590 000 31410000 3483 500 $400 000 $88 500 59563 o0
11 §2 000 000 591% $507 000 $1403000 $493 150 $400 600 $666850 $1030050
12 32000000 59%0% SEIO00  $1 410000 3493 500 $400 000 $665CO 1006550
13 52000 000 591% $R91000 $1408000 $443 150 $400 000 S88850 $1 153400
4 §2000 000 590% $590000  $1410 000 $493 500 5400 000 566 500 $1220 900
15 $2 000 000 501% §591000 $1409000 $493 150 5400 000 $66850 §1246 750
18 $2 000 DDD J %% $285000 31705000 $596 750 $400 000 {$35750) $12680000
$7  §2000 000 000% S0 52000000 $700 000 $400 000 15140 000)  $1120 000
18 52 000 GO0 0 00% 50 $2007000 $70C 000 3400 000 $140 £00) $980 000
19 $2000000 G 00% $¢ 52000000 $700 000 $400 209 {£140 000} $440 000
20 $2 000 000 000% $0  $2 000 OO0 $700 000 $400 000 1$130 00G) 5700 000
21 $2000000 000% S0 $2 000 000 $700 000 $400 000 1$140 000) $560 000
22 82 000 200 000% 50 $2000 00D $70C 000 $400 000 15110 0G0) $4.0 Dwv
23 52000000 0 00% S $200C 000 $700 000 $400 D00 13140 600) S0 000
24 52 00C 000 0o0p% $0  $2 000000 $700 26 $400 000 15140 000) $140 000
25 5230000 D 00% 50 S$2C00 00D §70C 2C0 $400 500 {§149 0OC) 0
Teal 340000000 514 Q0C J00 €
Rabo of Texes 1o Taxpbia ircome 35 0%

Tax Payment Scheduls Without Banefits of Accelerated Depreciastion
Strasph* Lina Tasabla
Yoar Incomo Degracancn Incoma Tazes

$2 000 OCO $400 000  $16000C0 $560 000
52 00C 000 5400000  $1 600200 5560 0C0
$2 000.000 $400 000  $1.500 000 $560 000
$2 000 000 $400000 $1600G00 $560 000
$2 000 000 $400000  $1600000 5560 000
$2 000 000 $400000  §1600 DGO $560 000
$2 000 000 $400,000 51600 000 $560 000
$2 000 000 $400000 51600000 S560 000
52 000 000 $400000  $1 600000 $560 000
$2 000,000 $400000  $1 600 000 $360 000
$2 000 000 5400000 §1600000 $560 COD
$2 000 000 $400 000  $1 600000 $560 000
$2 000 D00 $400000 S1600 000 $560 000
$2 000 000 S400000  $1,600 000 $5€0 000
$2 000 00G S400000 51600000 30460 000
$2 000 000 $4C0 020  $1600000 $560 2¢O
$2 000 000 $100CC0  $1 60D 900 $450 000
$2 000 €00 §400000  $1 €00 000 $260 500
$2 000 000 $100 0G0 §1 600000 $560 000
$2 000 00D SWOD00 57 600 00D $56C 00O
$2 000 000 $3000C0 31002000 $56C 206G
$2 000 000 $4003C0  $1500C03 5500 00C
$2 000,060 §1000C0 §‘ FCO OGO 5525 000
52 J0C 00 S40C SO0 $1E6CCCOG $550 no0
$2 L0 000 400000 $1GO0 SO0 $589 00C

Al =b ol ol b b ok m mb
CE R NP R R UN TSP NARNE WA -

NN
l.nnuuv.

Tl SAL 000 030 314 0O 03D
R 130 0 Taxes lo Texab'o Incoma 35 Q%




Exhibil 5
Tax Lishiiity is the Same Over the Lifs of an Asset With or Without the Benefits of Accelerated Deprociatior

Assumptons
iniial Investment $10 00,000
Asset Life 25
Tax Life 15
Saivage Parcentage 00%
Constanl Statutory Tax Rate 350%
Annual Income . $2.000 000
Tax Rate Using Book Basod Taxable Incoma and Actual Tax Payments Reflecting Banefits of Accelerated Depreciat.on
. Taxes Based
on
Straght-Line  Taxable Acceleratod  Cash Tax
Yoar ncomoe Deprecation Income Deprecation Rate
1 §2,000.000 $400,000 $1.800 000 £525.000 3%
2 $2.000,000 $400,000 $1600.000 $367 500 23%
3 $2,000,000 $400000  $1.800,000 $400 750 25%
4 $2,000,000 $400,000 31,600,000 $430 500 27%
5 $2,000000 $400000  $1,800,000 $457.450 29%
8 $2,000,000 $400000  $1.600,000 $481,950 30%
7 $2.000000 $400000 §1,600,000 $493 500 3%
8 $2,000.000 $400 000 $1.600 000 $493,500 N%
9 $2 000000 $400,000 51,600,000 $493,150 31%
10 $2,000.000 $400,000 $1,600,000 $493.500 3%
11 $2,000,000 $400,000 $1,600,000 $493,150 %
12 $2 000.000 $400000 31 600,000 $493,500 1%
13 $2,000,000 $400,000  $1,600,000 $493.150 n%
14 $2,000,000 $400,000 $1.600.000 $493,500 3%
15 $2.000 000 $400,000 $1.600,000 $443,150 3%
16 $2 000,000 $400 000  %1,800,000 $598.750 ™%
17 $2,000 000 $40C.000 51,600,000 $700 000 44%
18 §2,0000C0 $400,000 $1.600 000 $700 000 44%
19 $2,000000 $400 000 $1.600,000 $700 000 44%
20 $2,000.000 $400,000 $1.600,000 $700,0C0 44%
21 $2,000,000 $400,000 $1.600,000 $700,000 44%
22 $2,000,000 $400000 $1,600,000 $700 000 44%
23 $2,000.,000 $400,000  $1,600,000 $700,000 44%
24 $2,000,000 $400,000 $1,600,000 $700,000 44%
25 52,000,000 $400,000 $1,600,000 $700.000 44%
Total $40.000,000 $14,000,000

Rabo of Taxes lo Taxable Income 35 0%
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