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PETITIONERS’ REBUTTAL STATEMENT

Pursuant to 49 C F R § 1146 1(b)(3), Petitioners hereby filc this Rebuttal Statcment
directed to the Response of Central Oregon & Pacific Railroad, Inc (CORP), filed on September
3, 2008 (Response) This pleading includes a generally-favorable rcsponse to CORP’s proposal
that the Board hold this proceeding in abeyance while the parties negotiate for a private
resolution of the 1ssues raised by the Petition (see Response to CORP Proposal, Section 11, ifra)
L REBUTTAL

This Rebuttal Statement consists of Rebuttal Argument supported by the following

Rebuttal Venfied Statements 1n the attached Tabs




Witness Company Appendix No

Susan S. Hart Timber Products Company, L P. 1
Andrew E Jeffers  Roseburg Forest Products Co. 2
Erik Vos Timber Products Company, L P. 3
Ray Barbee Roseburg Forest Products Co. 4

Due to the very abbreviated time for filing this Rebuttal Statement, not all of the facts contained
in the Rebuttal Venfied Statements have been incorporated into the Rebuttal Argument The
Board 1s respectfully requested to refer to the mattcr 1n those Reply Verified Statements 1n
addition to the Rebuttal Argument in resolving the 1ssues presented by the Petition

The principal thrust of the Response 1s an attempt to characterize the Petition as a dispute
ovel the level of CORP's rates That 1s an unwarranted diversionary tactic, although CORP’s
exotbitant rate jncreases are one of many aspects of CORP’s deliberate downgrading of the
Siskiyou Summnt Line In its unsuccessful effort to cast this proceeding as a ratc case, CORP has
utterly failed to rebut the extensive cvidence that there has been a substantial, measurable
detenioration or other inadequacy 1n rail service provided by CORP, as we ncxt demonsirate

A. Inadequacy Of Rail Service

1. Failuye to Deliver Available Wood Chi

CORP's attempted defense 18 that Union Pacific Railroad Company (UP), not CORP,

controls the supply of wood chip cars (Response at 24) But the contcntion 15 that CORP failed

to deliver wood chip cars that UP had supplied, but which were being held on CORP property

The incumbent shortline rail carrier in the PYCO case also attempted to blamne its connecting
Class I ratl camet for failme to supply cars, bul the Board properly found that the incumbent

shortline failed to dcliver cars that had been supplicd by the Class 1, viz , PYCO Industrees, Inc -~




Alternanve Rail Service -- South Plains Switching, Ltd Co , 2006 STB LEXIS 42 at *10-11
(Finance Docket No 34802, decision served Jan 26, 2006), emphasis added

. . . Here, the daily shortfall of 14 carloads for switching at Plant No. 1
(more than half of the 26 catloads that PYCO previously could load there), the

continued lack of dehvery of sufficient boxcars to serve Plant No_2, and the
pericd in November, 2005 during which SAW performed no switching at all at

Plant No. 2 indicate a serious detenoration in SAW’s service to PYCO...

Thus, CORP’s failure to delver wood chip cars supphed by UP constitutes unrebutted evidence

of inadequate rail service by CORP See, also, Reply Verified Statement of Susan S Hart
2. Retaliation By Congesting Tracks With Excess Empty Cars

CORP has completely 1gnored evidence presented by TPC Witness Hart that CORP
retaliated against TPC for complaining to UP about CORP’s failure to deliver wood chip cars by
congesting the CORP-Yreka Western interchange tracks by spotting more than 60 empty cars on
those tracks (Petition, Appdx 2 at 2)

CORP’s silence in that respect constitutes acknowledgment in law of the truth of that
testimony. See49 CF R § 1112 6 (“Parties filing reply . . . verified statements will be
considered to have admitted the truth of matenal allegations of fact containcd 1n their opponents’
statements unless those allegations are specifically challenged™) Retaliatory actions of that kind
constitute especially persuasive evidence of inadeguate 1ai] service. Thus, in the PYCO case, the
incumbent shortline rail carner contended, as CORP aigues in the case at hand, that there can be
no finding of madequate rail service if the tail line is not embargoed, and there 1s no evidence
that the incumbent rail carricr failed to respond to a request for ranl service The Board found
that on the contrary, retaliation, or the threat of retaliation, itsclf constitutes persuasive evidence

of inadequate ral scrvice, wiz , PYCO Industries, Inc -- Feeder Line Acquisition -- South Plains

-




Swutching, Ltd Co , 2006 STB LEXIS 415 at *9 (Finance Docket No. 34844, decision served
July 3, 2006), emphasis added.
SAW contends that service can be considered inadequate to a shipper only

1if the raul carrier either i1s unduly late, or fails altogether, in picking up or
delivering a specific shipment as requested by that shipper We disagree. A

shipper’s affirmative statement that 1t fears that it could suffer retahation in the
form of poor service for criticizing its rarl service provider 1s sufficient 1n our

view to constilute a showing of inadequate service to the shipper that makes the
statement (footnote omitted)

Thus, evidence of CORP’s unrebutted retahatory action consututes strong evidence of inadcquate
rail ser:nce. See, also, Rebuttal Verified Statement of Susan S Hart
3. ailure To Provi hedule Train Service
CORP attempts to explain repeated failures to provide scheduled train service 1n the
summer of 2007 (service on only four ol five scheduled days per week) on the basis of “a decline
in business " (Response at 24) But CORP has not provided any traffic evidence to substantiate
that contention. Nor has CORP provided any explanation or justification for not communicating
the failure to provide service to its shippers These repeated failures to provide rail service and
farlures of communication conshiute additional evidence of inadequate CORP rail service See,
also, Rebuttal Vernfied Statement of Susan S Hart
4, Bunching and Botflenecks
CORP's 1eference to track capacity at TPC's Medford mill (Response at 24-25) 1s not
responsive to cvidence that CORP bunched cars, served TPC's Grant’s Pass mull with reduced
frequency, and concentrated loaded cars north of Siskiyou Summit with few or no empties south
of the Summut for loading (Petition, Appdx 2 at 3). The effect of CORP’s failme to 1espond to

that evidence 1s a tacit admission of the tiuth of that evidence (see49 CFR § 1112 6, supra)
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Thus, that evidence constitutes additional proof of inadequate CORP rail service See, also,
Rebuttal Verified Statement of Susan S Hart
5. Permanent Reduction of Service from Five to Two Davs Per Week

The culmnation of CORP’s 1nadequate service was us curtailment of service frequency
from five days to two days per week, effective in mid-January, 2008 (Petition, Appdx. 2 at 3,
Appdx. 3 at 3) Petitioners TPC and RFP have provided extensive evidence of the adverse effect
that such inadequate frequency of service has had on them 1n the form of severe plant congestion,
reduction of off-loading efficiencies, and measurably increased cycle time per car. (/d, Appdx 2
at 4, 6-7, Appdx 3 at 4-5)

CORP’s 1esponse 15 blasé  CORP docs not deny that 1t substantially reduced service, but
1t argues that 1t attcmpted to mitigate the adverse effect of the scrvice curtailment by “clear(ing)
backiogs of cars” (Response at 25) CORP also confirms Petitione1s’ testumony that the curtailed
service frequency caused cars “to wait up to five days,” but only “in two instances” (/d).
Howeveir, CORP’s own evidence (Exhibit 5 of the Venfied Statement of Patrick Kerr) shows
cars “left behind” on 13 gccasions n the three-month penod covered by that evidence Thus,
CORP not only cut service ercent, it als larty failed to fransport tendered traffic even
under that severely truncated schedule That hardly qual:fies as adequate rail service In sum,
CORP’s response on this subject merely confirms Petitioners’ evidence that CORP’s curtailed
fiequency of service was inadequate.

Nor does CORP’s Response atlempt to justify the reduced service frequency. CORP’s
letter of December 13, 2007 refers to the difficulty and expensc of operating over Siskiyou

Summit, but for all that appears in the record, 1t was just as difficult and expensive for CORP to
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operate over that Summit during the previous 14 years The overnding point is that nothing of a
physical nature occurred prior to the date of that letter that made 1t any more difficult or
expensive to operate over the Summut than before What did change was CORP’s ownership,
and Fortress, as the new owner, adopted a policy of mimimal service at maximum charge That 1s
the reason for tus litigation See, also, Rebuttal Verified Statement of Susan S. Hart
6. Service Fajlures Jan. 31 - Feb. 7, 2008

CORP attempts to excuse 1ts failure to provide scheduled rail service on January 31,
February 5, and February 7, 2008 on unusually heavy snow on Siskiyou Summit at the time
(Response at 25, 42, 51-61) As set forth in the Rebuttal Venfied Statement of Susan S Hart,
that attempted excuse does not comport with the facls CORP could have cleared the snow 1o
provide rail service, as 1t had done consistently over the prior 14 years

7. Diversion of Traffic Te Truck

CORP argues that TPC’s diversion of its traffic to truck in Apnl, 2008 was a voluntary
economic decision on the part of TPC that was not in response to CORP’s :nadequate service
{Response at 25-26) That argument 1s without ment The facts aie that the combination of
CORP’s unacceptable curtaiiment of scrvice, ils service disruptions, 1ts poor and ineffective
communcation, and its rate increases that ranged from 150 to 300 peicent made TPC's decision
to transition shipments fiom rail to truck unavoidable (Rebuttal VS Vos) CORP's argument 15
further undercut by the fact that TPC had a trucking subsidiary duning the peried between 2000
and Apnl, 2008, yet TPC utilized rail service for its shipments of veneer throughout that period
See, also, Rebuttal Verified Statement of Susan S Hart

8. Cars “Left Behind”




CORP acknowledges, as it must, that the combination of curtailed service frequency and
locomotive tonnage imitations caused CORP to leave cars behind on the reduced tran trips, as
many as 13 times in three months as shown in Mr Kerr’s “Left Behind” column (Response at
26, 63-64) Thus, not only was service frequency cut by 60 percent, available traffic was not
transported even ‘on that slashcd service level Once again in this respect, CORP's own evidence
supports Petitioners’ allegation of inadequate rail service See, also, Rebuttal Verificd Statcment
of Susan § Hart

9. Congestion at TPC’s Mills

CORP contends that the congestion at TPC’s mulls identified in Ms. Hart’s statement (at
6-7) is an internal TPC operating problem (Responsc at 27) Thatisnotso It s the sporadic,
curtailed and bunched CORP deliveries at the mills which disrupted TPC’s plant efficiency
(Petition, Appdx. 2 at 6-7) See, aiso, Rebuttal Verified Statement of Susan S Harl

10.  Increased Cycle Time Per Car

CORP claims that TPC desires a specific cycle time per car, which constitutcs “special
service that . . . goes beyond reasonable service™ (Responsc at27) Thatclaimisa
mischaractenzation of Ms Hart’s testmony TPC seeks reasonable cai cycle bimes, 1.¢., the
cycle times achieved when CORP provided the requested service five days per week (Petition,
Appdx. 2 at 4), There is nothing “special” about that level of service from a legal standpont

See, afso, Rebuttal Verified Statement of Susan S Hart.




11. Rosebur roducts - Contract Argument
’ CORP contends that RFP’s evidence of inadequate rail service cannot be considered by
the Board because there was a ratl transportation contract in cffect between RIFP and CORP until
May 14, 2008, and the Board does not have jurisdiction over service provided under such a
contract (Response at 28-29) However, the inadequate service provided by CORP 1s of a
continuing natwe Thus, CORP’s curtailment of service to two days per week has contmued
beyond May 14, 2008 to the present The Board cleaily has junsdiction to determine the
adequacy of that service in light of RFP’s current transportation requirements. See, also,
Rebuttal Vernified Statement of Andrew Jeffers
12. Roseburg - Claim That [ ncern Is Rates, Not Service
CORP contends that RFP’s real concern 1s CORP’s rates, not 1ts service (Response at
29) That contention unjushifiably 1gnores cxtensive evidence provided by Mr Jeffers that RFP
complained to CORP vociferously about CORP’s inadequate service performance and its utter
lack of communication (Petition, Appdx 3 at 3-6) Conside: the following (id at 4)
CORP’s performance since the curtailment has been totally unsatisfactory
We made numerous calls to CORP, sent lots of c-mails and we heard nothing
One thing RFP has always emphasized to CORP is commumecation We have
given CORP management means of getting 1n touch with RFP Traffic during and
after normal business hours and have emphasized that we need to be kept

appnised After the curtailment, communmication was zero and no explanations
were offered for service failures

One sure sign of a rail carner bent on downgrading service 15 disinterest i new traffic on
arail line CORP fits squarely in that category CORP 1gnored RFP’s request for a rate on a new
movement of peeler cores to Saginaw, OR. As a result, the potential receiver of that traflic made

other arrangements (Petition, Appdx 3 at 5) CORP’s Response docs not attempt to rebut that
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evidence of its disinterest 1n new traffic That constiiutes additional strong evidence of CORP’s
mmadequate rail service See, also, Rebuttal Venfied Statement of Andrew Jeffers
13.  Roscburg - Emergency Nature Of Need For Rail Service

CORP argues that RFP does not have an emergency need for rail service because it has
acknowledged its ability to supply 1ts mulls by truck in the current unfavorable housing market
(Response at 29) That argument nusses the pomnt. It is mnevitable that the housing market will
recover It is essential that rail service be restored immediately well before the housing market
tums aiound (Petiion, Appdx 3 aL 7-8) See, also, Rebuttal Verified Statement of Andrew
JefTers)

14. Summary - Substantial, Measurable Deterioration And Demonstrated

Inadequacy Of Rail Service

CORP has thus failed to rebut the cxtensive evidence of substantial measwable
detenoration and demonstrated inadequacy of CORP’s rail service Indeed, this record has more
evidence of inadequate rail service than existed 1n the PYCO case, 1 €,

(1) failure to deltver empty cars for loading,

(2) retahation against a shipper,

(3) falure to provide scheduled train service,

(4)  bunching loaded-car dclivenies,

(5)  permanent 60-percent reduction of service frequency,

(6) leaving tendeied traffic “behind”,

(7)  [alure to provide requested rates for new traffic, and

(8)  discouraging traffic by means of exorbitant rate increases




Accordingly, the Board should find that over the past year-and-a-half, there has been a
substantial, measurable deterioration and demonstrated imnadequacy 1n the rail service provided by
CORP for Petitioners See, also, Rebuttal Venfied Statements of Susan S Hart and Andrew

Jeffers

B. The Relevancy Of CORP’s Rate Increases

The foregoing amply demonstrates that this i1s a petition directed at inadequate 1a1l service
provided by CORP, not at CORP's exorbitant rate increases  Contrary to CORP’s contention,
Petitione1s wetie forced to utihize infertor truck transportation as a result of inadequate CORP rail
service, well beforc CORP raised its ratcs  Thus, TPC transitioned 11s shipments from rail to
truck on April 10, 2008 CORP did not raise its rates on TPC’s shipments until May 6, 2008
Consider the following statements by Ms. Hart of TPC (Petition, Appdx 2 at 10, 11)

. +» (at the time of CORP’s ratc increase) all of TPC’s traffic had alrcady
been diverted to motor carriage because of CORP’s inadequate rail service.
CORP’s rate action ensured that such traffic would not return to rail transportation
(at 10)

* L] *

TPC decided to petition for alternative rail service primarily becausc
CORP’s curtailed twice-per-week service 1s wholly inadequate for TPC's
transportation requirements, and because CORP was failing to provide reliable
service even under that inadequate schedule 'When CORP reduced rail service
from five days per week to two days, CORP well knew that the reduced service
level was inadequate for TPC's needs. CORP’s subsequent cxorbitant rate
increases provided an additional reason that rail transportation was not available
to TPC However, TPC would have petitioned for altemnative rail service because
of CORP’s inadequate rail service regardless of CORP’s rail rate incrcases
Twice-per-week rail service 1s nadequate for TPC’s needs, even at the rate levels
prior to CORP’s rate increases (at 11)
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Neverthelcss, CORP’s exorbitant rate increases are relevant as additional evidence of
downgrading of rail service on the Siskiyou Summit Line. In consideration of the extent of those
rate incrcascs in absolute terms, and especially m view of how radically those increased rail rales
dwarfed corresponding truck ratcs, there can be no doubt that the purpose and effect of those rate
increases were to ensure that there would be no rail traffic on the Line because CORP made it
uneconomic to ship by ratl  Thus, rail rate increases of that nature and magnitude are indicative
of a paitern of deliberate downgrading of service on a rail ine The Board should find that
CORP’s rail rate increases constitute additional evidence of inadequate rail service on the
Siskiyou Summit Line

One aspect of rate evidence in CORP’s Response deserves brief 1esponse here, although
1t does not bear on the mertts of the Petition CORP has claimed that TPC and RFP mussiated the
applicable rail rates in the Petition. (Supplement to Response, filed September 4, 2008) As the
Rebuttal Venfied Statements of Messrs Vos and Barbee show, TPC and RFP accurately
identified the rail rates as increased by CORP, effective May 6, 2008 CORP appare:;tly scaled
back the increased rates, effeclive May 28, 2008, but did not inform the affected shippers of the
rate change (Rebuttal Verified Statements of Messrs. Vos and Barbee) Indeed, Mr Kerr of
CORP stated to Mr Barbee of RFP that there had been no further rate change at a time when the
rates already had been changed (Jd., RVS Barbee) It 1s a mystery to Petitioners why CORP
scaled back its rate increases, but 1t surely was not to attiact the traffic of TPC and RFP, because
if that was the intent, CORP would have notified thosc shippers of the rate change In any event,
even as scaled back, CORP’s rates were approximately 100 percent higher than prior to May 6,

2008, and were way out of ine compared to truck rates (/d , RVS Vos) Thus, CORP’s acuon
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scaling back its rate increases did not negate the overall effect of downgrading of the Siskiyou
Summut Line resulting from CORP’s increased rail rates
C. nlikelihood That CORP Will Restore Adequate Service
CORP has not attempted to rebut the evidence 1n the Pctition to the effect that 1t 1s highly
unlhikely that CORP will restore adequate service on the Line (See Petition at 24-25) That
being the case, a finding 1s dictated that it 1s highly unlikely that CORP will restore adequate
scrvice. See 49 CF R §1146.1(b)(1)(ir)
D. WTL’s Alternative Rail Service Would Meet Current Transportation Nceds
Safely Without Degrading Service To Its Other Customers And Without
Unreas Interfering W, RP’s Overall Ability To Provide Service
There 1s no contention m the Responsc that WTL's alternative rail service would degrade
service to WTL’s other customers, nor that such service would unreasonably interfere with
CORP’s overall ability to provide service. Tl:e Board should thus make the findings on that
subjcct matter required by 49 CF R § 1146 1{(b)(1)(in)
The criticism of WTL n the Response (at 30-31) 1s to the effect that WTL's alternalive
rail service would be unsafe because WTL is not experienced in operating 1n mountainous
terrain. WTL 1s filing an independent Rebuttal Statement in which 1t will respond to that

allegation

E. Petitioners Have Met The Requirement Of Discussions With The Incumbent
Rail Carrier

CORP contends that Petitioners have not conducted recent ncgotiations with CORP, and

filed their Petition for Alternative Rail Service “out of the blue ” (Response at 32)
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The Rebuttal Venified Statement of Mr. Ray Barbee of RFP shows that there were
discussions between CORP and RFP as recently as July, 2008, approximately two months after
CORP’s rail rate incrcases. WTL’s Rebuttal Statement shows that WTL's affiliate recently
attempted to negotiate a lease assignment and sale with CORP, whereby altermnative rail service
would be put 1n place voluntarilly That attempt was referred to at page 11 of the Verified
Statement of Ms. Susan S. Hart (Petition, Appdx 2 at 11).

. .« This petition was filed upon completion of those activities (interviews

and background checks of potential altemative rail service providers) and when

efforts 1o convince CORP to veluntanly assign 1ts lease of the rail line to a rail

carnier eager 1o provide the scrvice were not successful
The Board should find that those recent communications satisfy the discussion requirement.

I. RESPONSE TO CORP PROPOSAL

The cssential elements of WTL’s proposal are (Response at 33-35)

(1) CORP would agree that WTL would provide service between Black Butte, CA

and Medord, OR,

(2) north of Medford, CORP would either provide haulage for WTL, or would

interchange traffic for delivery to Dillard, Riddle, Grant’s Pass and White City,
(3)  WTL would pay compensation to CORP based on the formula set forth in 2YCO
Industries, Inc -- Alternative Rail Service -- South Plains Swuching, Ltd Co,
2008 STB LEXIS 4 at *12-17 (Finance Docket No 34889, decision served Ja;n
11, 2008 at 6),

(4) WTL would agrec to accept liability for any harm caused by its operations and

provide sufficient insurance to protect CORP,
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(5) WTL would ensure that its engineers are qualificd to operate on the termtory and
that 1t has appropriate locomotives to perform the service;
(6) the agreement would contain standard industry terms for other matters, including
advance payment of rental,
(7)  WTL's rental payments would be guaranteed by lowa Pacific Holdings, LLC,
Perrman Basin Railways, Inc , Mr Edwim E Ellis, RFP and TPC,
(8)  The Board would hold the proceeding in abeyance after the filing of rebuttal to
give the parties an opportunity 1o negotiate, and
(9)  the parhes would report to the Board on the status of negotiations on Sepiember
18, 2008, and would be prepared to come 1o the Board’s office on September 19,
2008 1f there are any unresolved 1ssues
In Petitioners’ view, CORP’s proposal provides a sufficient prospect for a voluntary
agreement for alternative rail scrvice to warrant holding the proceeding mn abeyance to permt the
parties to negotiate the terms of such an agreement That is not to say that agrccment 15
nccessanly hkely to all of the terms put forth in CORP’s proposal. However, Petitioners are
willing to negotiate the terms 1n good faith Hopefully, there is a stmilar willingness on the part
of CORP
Although 1t 15 1n the 1nteiest of Petitioners that such an agreement be reached without
undue delay, 1t is Petitioners’ view that the negotiating timetable proposed by CORP 1s
mordinately abbreviated A number of essential details related to the negotiation will take

considcrable time to determine  One such detail is the rental or interest component of the
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Dardanelle! compensation formula In order to arnve at that component, the net liquidation
value of the CORP-owned segment of the rail lime must be determined That will require a hi-rail
inspection trip over the hne to determine the quantity and quaht;f of its track matenials and the
acioss-the-fence charactenstics of its right-of-way land. Petitioners must also obtain and review
source documents to deterrmine the quality of CORP’s title to that land Documentation from
CORP must be obtained and 1cviewed to determine the other elements of the Dardanelle
formula

In the circumstances, Petitioners suggest that the proceeding be held 1n abeyance for 30
days from the service date of a Board ovder providing for such abeyance The Board’s order
should require that the parties report to the Board at the end of that 30-day period on the status of
negotiations, provided that either party would be able to notify the Board, at any time dunng that
30-day period, that 1n its view, further negotiations are unlikely to lead to a voluntary agreement,
in which case the procceding should immediately be returned to active status The Board’s orde:
should also provide that the parties could agree at any time to seek Board mediation or arbitration

of any unresolved 1ssues

v The reference 1s to Dardanelle & Russellwille R Co - Trackage Rights
Compensation -- Arkansas Midland R Co , 1996 STB LEXIS 183 (Finance Docket No 32625,
dectsion served June 3, 1996)
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CONCLUSION AND REQUESTED RELIEF

WHEREFORE, for the reasons stated, the Board should enter an order holding this

proceeding in abeyance for 30 days, and contamning the provisions set forth 1n the immediately-

preceding paragraph If for any 1eason such an order 1s not entered, the Board should issue a

decision granting the Petition for Alternative Rail Service.
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Finance Docket Ro. 35175

REBUTTAL ST, USAN HAR

My name is Susan S. Hart As establighed in my original venfied statement, { am Office
Manager of Timber Products Company, LP (TPC), P.O. Box 766, Yreka, CA 86097. | have been
tasked by my manager to oversee our outbound shipping needs from our facility in Yreka, Califomia to
our multi-plant destinations (our customers) in Southarn QOregon

1 have read the “Response of the Central Oregon & Pacific Radroad (CORP) to our Petition
dated September 3, 2008 and offer the following responses which are based upon my personal
knowledge.

On page 23, of CORP's Reaponse in their preamble by which they introduce Item # 4 ("TPC"), --
CORP has characterized TPC as being the most “vociferous” of the Petitioners while at the sama time
“surpnsingly silent” with respect to freight voluma They then summarily dismiss TPC's service related
dlaims by mischaracterizations foliowed with an end run attempt at claiming our petition for altemative
service 15 nothing more than rate ralated CORP's attempt to spin our plain objective of reacquuing
reliable rail service that had histonically been based on cooperative and professional management
practices, info nothing more than an alleged rate claim; in their words, “Hence TPC's decision is
based on rates...”, Is done with the sole purpose of discounting the Petition rather than addressing the
customer's factual claims related to service that were presented in the Petition  Further | want to
underacore that this Petition has averything to do with the establishment of reliable rall service.

Regarcing chip car supplies, item (7), page 24, contrary to CORP's argument, there has in fact
been a long standing *service disruption over an identified pariod of time”. The ciaim that “CORP
does nat contral the car supply and only supplies the cars that are made available by the UP" is a
biatant mischaracterization, not untike a gas station owner claiming to have no fusi when in fact he
has failed to call his supphier to arder any. TPC has been required to place its chip car orders with - _.
CORP since { assumed oversight of rali freight in the mid-1980%. 2

| do recall muftiple occasions in past years, when spaaking with CORP personnel in Roseb_l.lrg.
OR, when there were In fact no chip cars avallable. Early m my tenure | would routinely speak with a
CORP employee by the name of Barbara who provided wonderful and gracious assistanca n
apprising me of rall cer order status  Later, | recall typlcally conducting a near dally convarsation
with CORP chip car manager Don Taylor, (541-857-3820). He would apprise me of where the empty
cars were at Eugene, Klamath Falls and Black Butte interchanges, a car count for TPC and their ETA.
Based on Mr. Taylor's reports TPC was able to plan in advance for altemativa chip transport by truck
van when faced with car shorlages Wae worked cooperatively to assurs the efficent and seamiess
shipment of TPC by-products, always with rall as the preferred means and by in large the only means.




As the years paased however, persohnel changed at CORP, and as | stated in my VS-
Finance Docket No 35175, “A significant decline in car availability was realized beginning in April of
2008°. By way of clarification, this comment was in reference to CHIP car availabilty, (please note
loaded car counts below).

Time-Period ) Chip Cars Ven
2001 882 11683
2002 1015 1102
2003 1392/10 months 1090/10 monims
2008 303 1003
2007 75 1169

Chip cars averaged ~88 carfmonth following the reopening of Tunnel 13. In early spning 2008,
a pattern began to emerge wherein we experienced CORP’s fraquent and unannounced changes
relating to chip car ardering procedures. After unsuccessful attempts to ascertain why the sudden
lack of chip cars in early spring of 2008, {calls 1o CORP Roseburg went unanswered), | was able to
finally reach a Mr. Robart Cunningham after dialing every number and extension 1 had accumulated in
my Rolodex for CORP, and this was only after reaching some person who was able to successfully
transfer my cait ]

Mr. Cunningham explained that | cotild no longer order chlp cars, (I had bsen instructad by
CORP for years to do 80), but that { would need to placa my order with Yreka Western Rattroad,
(YWR). He made it clear to me during this conversation thet the YWR was CORP's customer, and
that he would only entertain orders placed by YWR Situations such as this began to occur regularly
and represent a stnng of examplea where CORP succassfully began to functionally reduce our
service. The cars were avallable, but their access delaysd and often functionally denied by a constant
and purposefully imposed barrers by CORP

Al during this period, | would recelve inquires from Mr Thomas Hawksworth, marketing
director of CORP, with respect to why TPC's load counts were diminishing. On several occasions
beginning in 2008, | became so frustrated that | contacted John Bullion who had been promoted to
CORP's Roseburg management team and with whom | had worked with successfully when he was
assigned as the trainmaster in Medford. He listenad patiently to my frustrations, agreed with my
characterization of the CORP's complete lack of communication and pramised to, *See what he could
do” yst nothing changed. s

Further, we were told by CORP off and on for wall over a year that the UP chip cars were no
longer available, while at the same time, empty chip cars could be sean stored on lines between
Yreka and Weed. Siskiyou Caunty is large and rural whare the appearance of a sthng of emply
railcars does not go unnoticed

in the (ate spring of 2007 in an attempt to gain a selution to the chip car service disruption that
TPC had been experiencing for other a year, we were able to ascertain through the direct contacts of
YWR with the UP, that CORP's assertion that ohsp cars were no longer available was simply not
true. Indeed YWR reported back to us that UP had responcded that CORP simply needed to order the
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cars Based upon my experienca, the decline in CORP's chip car availability which began in early
April of 2008 represents a clearly avoidable and intentional disruption of service over an identified
period.

Throughout this tme period TPC, was in good falth working through all means available in an
attempt to secure service with CORP over the Siskryou line, however, in response, CORP wanted to
do nothing but dig their heels in and refuse to “order the gas®. Shortly after this chip car episode, in
July of 2007 after hearing rumor of the patential loss of our SSW fiatcars, (TPC had at our expense
ouytfitted these cars with hardware specific to veneer shipment), | contacted Mr. Bullion who validated
the rumor, explaining that the UP was reclamming all 88W cars back into Ris fieet effective August 1,
2007. | actually prepared a schedula with Mr Bullion to provide for the final veneer shipments and
the reclaiming of all TPC hardware from these cars prior to CORP returning them to the UP by the
deadhne of August 1*. During these discussions it was claarly represented to TPC by CORP that
thesea cars were no longer available and in fact they stated that the UP was reclaiming them for use in
gome other locale

Eighty percant of our dedicated fiatcar fleet was comprised of 88W cars, and the loss of these -
care would have essentially shut us out of rall service. Once again, | was informed by YWR that they
had been able to ascartain from direct contact with the UP that thesa cars could indeed be acquired
by hire | immediately called Mr. Bullion to share with him this information that | had received from
YWR. | clearly recall his response to my information; It was as though he was thinking, “How did they
find this out™. In less than a day's time, CORP responded back that we would be able to retain the
cars, but new rates would need to ba negotiated that would cover the car hire fess to the UP. Thanks
to some quick action by the YWR, TPC felt as though we had once again dodged the bullet and were
able to retain our rail service. | recall thinking to myself, “Same play, different game, why does CORP
continue to tum business away?" Then would come the inquiry from Mr Hawkswarth, "How are you
daing, how can wa ship more cars?

CORP responded to its own reduced interchanges beginning in the summer of 2007, (page
24, item (1)), by simply mischaractenzing this as a specific reflection of reduced traffic caused by the
shippers at the Montague interchange. Again, by purposefully omitung details, they have wholly
misrepresentad the facts. &

When CORP began dropping days of operation it was done compietely without any pnor

notice to TPC. In fact, the only freight reductions that occurred were not due to TPC's decisionto
reduce shipping, rather they were due to

o Lack of ¢chip cars for loading due to CORP's ¢laim of no cars from the UP.

« CORP's spotting of +/-80 empty chip cars at the Montague interchange at once and
immadiately following YWR's contact with the UP  Montague is a small rail town with a
minimum rall storage capacity 1 live east of Mantague and my dailly commute requires
my pasaage across the Montague exchange. | can account factuafly for the congestion
that occurred due to CORP's action Not anly did this unnecessary and frankly juvenlle
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move by CORP completety block all possible rall traffic, (YWR was unable to bring in
TPC's loads to Montague's raithead, but addtionally, was physically blocked from
retrieving TPC's empty cars); It created an inexcugable vehicular traffic hazard for the
community
Once the second, unannounced ‘drop’ In days of operation accurred, | contacted Mait Shaw,
CORP trainmaster in Medford, OR. Mr. Shaw stated to me that the drop in interchanges was due to a
reduction in bndge traffic His statement corroborates my assertion that CORP's claim in its
Response tem (ii) that the mterchange reduction * .was caused by the shippers at Montague and on
the YWRC" Is simply not trus  In fact, | attemptad to work with Mr. Shaw, and then others after hus
departure from the CORP as well as Mr. Bullion who | had again contacted trying to at least establish
a ine of communicahon. Countless times, | simply requested that they call to let me know when a
hauler would be dropped so that | could adjust my loading strategies In fact, | provided CORP
personne! with my callular phone number as well as my home number, asking them not to hesitate to
call me in the avening if they had e schedule change. Nothing helped and unannounced hauler drops
perasisted. What made the challenge difficuit from TPC's perspactive was not only the loss of freight
movement, but the loss of our ability to predict delivery times. TRC bagan to be forced to move some
product by truck, in order to avoid unprediciable delays by rall. Indeed this did result in reduced rail
freight claimed by CORP, but by way of clarification, it was the reduced interchanges that led to
reduced freight from TPC, and hence a freight reduction realized by the CORP, not the reverse as
claimed.

Further, these dropped haulers resulted in bottlenecks and car bunching bath on delivery and
on returning emphes, (Response page 24, item (m)). CORP 18 accurate in thewr assertion that they
tried to assist with congestion at TPC's Medford railhead. TPC's Medford dock accommadates more
than two cars, but requires boxcar loading of commodity at the same {ocation as offJoading veneer.
CORP"s cooperation over the years provided for the smooth aff-loading and (oading of product for
years There were isolated incldents of dock congestion that were often successfully addressed by
Yreka's adjustment in ita outbound loada to Madford. In fact, we shipped a consistent quantity of
veneer loads to aur Southem Oregon plants euccessfully year after year. The only change from years
of smooth loading and off loading at Medford was the bunching of north bound cars that had been left
at the Montague rail head by an unannounced hauler ‘drop’ baginning in the summear of 2007, and - =
greatly exacarbated by the service reductions exercieed In January of 2008 by the CORP. CORP’'s -
claim that they provided TPC with more than adaquate service Is true when characterizing their pre-
2006 performance, but a blatant misrepresentation In the context by whieh it [s stated in thelir
Response.

On page 25, Item (v}, CORP claims to have provided reasonable and adequate setvice based
on the "avallable’ equipment. CORP's repetitious clalm of providing reasonable and adequate
sarvics based on the “available equipment” is disingenuous since they never supphed sufficient
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equipment to handie the loads tendered; leaving cars un-hauled on far more than just a few
occasions.

CORRP allegss that heavy snowfall pravented it fram providing reliable service In the winter
months In fact, had CORP bean opaerating their line in good faith as they had for many years in the
past, the snow accumulation which occurred in the winter of 2008 would not have caused the degree
of disruption experienced Trains operate In winter snaw conditions woridwide and have dane so over
the Siskiyou Pass for years. Any reasonable person knows that unlike a mudshide that unavoldably
covers a rall or road instantaneously and en masse, snow accumulates gradually and If attended to on
the Siskiyous causes only briaf and fee delays. In fact, TPC has relied on rail for years for winter
shipments of its product aver the Siskiyous and in particular during hard snow years when vehicular
traffic 1s often shut down or delayed, but ra is not

CORP's lack of interest in providing customer service Is damonstrated by its parent company's
website. | had tumed to this sight about a year ago, when on one occasion | became so frustrated
with my inability to ‘reach a human’ within the company, | went searching for a contact list on line. |
just now tried again at the address below. | followed the finks to contacts and found the information
below. The information is clearly out of date since | received a very nice note from Mr Hawksworth
last January announcing his retirament. | none the less called the number listed and received the
following voice mall: . Hi, you've reached Lormis at TLC-West Collections.. " | dialed the number a
second tima to ensure | had not misdialed. | had not.

hitp Awww.railamenca.com/railmaps/carp asp

In conclusion, | concur with CORP's assertion that TPC 18 vociferous, and with raasonable
cause. CORP's lack of reasonable and adequate service, their lack of commumcation, their complete
lack of measurabie customer sarvice, and their lack of any professional management. combined with
our honest desire to retaln our vital rail connection, has resulted in this Petitbon.

Pursuant to 28 U.S.C. 1748, | daclare and verify under penalty of perjury under the laws of?he -
United States of America that the foregoing Is true and comect. -

9/ /o8
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BEFORE THE
SURFACE TRANSPORTATION BOARD

RE. Finance Docket No 35175

. REBUTTAL STATEMENT OF ANDREW E JEFFERS

My name, is Andrew E Jeffers, 1 make the following statement based upon my
personal knowledge. Iam the Traffic Manager — Rail for Roseburg Forest Products. Tn
this position ] am the primary coniact with the vanous rulroads, including, for all rail
shhpments either coming info or out of our plants. I deal with railroads all over the

country

This rebuttal is being filed in tesponse to CORP’s Statement dated September 3,
2008.

In it’s response, CORP staics that other rail alternatives are available and that
shuppers still had access to the UP at Black Butte, CA. UP had retained rate making
aythority on the hne leased by CORP and the traffic could move from Weed to Dillard
via UP

While this is true it should be noted that prior to CORP’s cessation of traffic over

the Sigkiyou summat, Roseburg atiempted to work with UP to establish rates for these




choice but to wait it out until the tunnel was repaircd and line re-opened. At that ume
everyone was attempting in good faith to reopen the tunnel

Also in iis responsc, CORP outlined the volumes that RFP represented it could
tender to CORP and that we representcd that more business was availablc if we could
attain a desired level of service [t’s interesting to note in CORP’s response, no meation
is made of the fact that CORP could not service the volumes we originally tendered.
Also no mention 15 made that it took several meetings and many discussions for themn to
admit that they were unable to service the tendered volumes. RFP tried to offer these
volumes based upon 1ts good faith belicf that CORP would have the staffing and
cquipment needs to handle our business. At no time duning these discussions did CORP
ever indicatc that RFP was trymng to give them more business than they could handle

CORP also asscris in its response that RFP and CORP had a contract for service
and the terms of this contract would govern whather or not CORP was providing an
adequate level of service The only contracts RFP had with CORP were rate contracts
and there was no mention of level of service required to service our account or dispute
resolution processes. While CORP is govarned by the common carrier agreement but
that cannot be construed as & service agreement. In Kerr's verified statement he asserts
that “timber products . are a Jow value commodity”, 1agree with this assertion but
would add that you do not negotiate formal scrvice agreements on low value
commoditics Formal service agreements ace intended for high valne commodities and
often contain provisions for cat supply puarantees. transit puarantees, volume guarantees,
stc Service agrecments also contain clauses for non-performance which are binding

against both parties Rates associated with service agreements are at a premium as well,
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RFP and CORP did have multiple discussions around the available traffic and levels of
service required for CORP to maximize it’s participation in this lane. No formal
agreements were ever drawn up around these discussions. During these discussions it
was and RFP"s goal was to keep the Siskiyou line open and retain CORP ss our service
provider.

The comments that RFP made about the level of service are valid and illustrate
the lengths RFP went to with CORP to try and make the program successful. CORP was
given every opportunity to tailor the program but chose not to do so  Tnstead, they
couldn’t dehiver on the service, resulting in the volumes taperad off, and the operation no
longer was viable to them

CORP discusses that the ncw rates proposed were designed to meet the market
with a cap of 180 percent to represent CORP’s revenue to variable cost ratio. I cannot
corament on the ratio because [ have not seen CORF's revenues or costs. 1 can comment
on their attempt to meet the market, When CORP proposed the new rates, they stated
that they were trying to meke them truck competitive Fot CORP’s analysts, 1t figured a
truck rate of $700 from Weed to Dillard and Riddlc and based 1ts rates on thet truck haul
The proposal by CORP to RFP would have cost RFP an additional $50K to $120K per
year over trucking had we kept the business on rail,

RFP presented CORP with a counter-proposal that would equalize CORP's rates
with the rates we were paying via truck [t has been my expenence that a basic
component in rail pricing is to keep ratcs below truck in recogmtion of service, inveniery

levels, etc. RFP's proposal to equalize the rail rates with truck rates was a significant
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moves. This traffic would move via UP's Cascade Sub-division lime. UP was very
candid with Roseburg and said this line was at or very near capacity We discussed the
volumes that we intended to move gad UP did quote us some rates but it was very evident
they were not comfortable with taking on this additional traffic. The rates proposed by
UP were shightly less than the numbers CORP proposed on it’s 1 year plan but st} were
not truck competitive When one compares the rail milcs on a haul from Weed to Dillard
via CORP versus CORP ~Black Butte UP —Eugene CORP, one finds that the UP route is
over 150 miles fixther to get to the same deshnation Given the time lost at two
interchange points and the additional miles in the haul, UP would not be a viable rail
altermative.

Another interesting pomnt in CORP’s response is 1ts understanding that SP had
stopped serving the Siskiyou Pass for several years before it was leascd by CORP, While
T wil] agree that SP was not operating “manifest” waffic over that line, the line was still in
operation, Roseburg had the veneer mill in Weed and SP provided rates from Weed to
Dillard and Riddle. SP recogmzed that this movement reduced the number of empty
miles a car had to travel to be reloaded The movement also reduced repositioning costs
because the cars were reloaded at the same point they had empticd the car. When CORDP
took over the line, they recognizad the significance of this movement and continued the
program

In its response, CORP also contends that when the line was closed in November
2003 that Roseburg did not formally complain nor did we seek emergency il scrvice
during that closure. My response to that would be what good would 1t have done? The

line was closed and couldn't be reopened until the tunnel was repaired. We had no
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departure from the traditional component and illustratcs that RFP was serious about
retaining rail sccoss

CORP did prepare a counter-offer but the level of rates were still significantly
higher than the prevailing truck rates, CORP acknowledged this but said that rail service
was a préemium and should be priced accordingly. They were not willing however to
provide service or cay supply guarantees in association with these premium rates, Given
the distance between the two proposals RFP declined the rates. At that same meeting
CORP gave us a copy of their new tariff rates that are included with my statement. These
rates were not ticd to eny volume guarantees but were provided in the event we would
need to ship anything via CORP.

The rates proposed by CORP werc over 250% higher than the present rail rates
and were almost 50% higher than the prevailing truck rates

REP has been able to source cnough trucks however the infrastructure we have in
place for truck 1s at it's limit. 'We are currently in a down market for forest products and T
anticipate that once the market retumns to a normal level, we will not be able to handle all
of our rew materials and fimished product by truck given the current limits on our
trucking infrastructure

I note that throughout its vesponse, CORP stetes over and over again how RFP
voluntarily switched from truck to rail. These swatcments are gross over sumplifications
CORP"s proposed rete increase was non-competitive and extremely onerous as a result
the rate increase and lack of any assurance of service on a regular basrs forced us awey
from rail Ican’t think of any sntuation where a departure such as this would be

considered voluntary when feced with these choices
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CORP's filing also has an exhibit 2 of the tanff they allegedly furmshed to RFP
However, this i not the tariff they provided us, If you compare CORP's exhibit to the
Jast tarifl CORP provided us, you wil] see some very obvious differences

First of all, page 2 of my document shows it was issued on April 15,2008 and
was effective on May 6, 2008, CORP’s exlubit was 1ssued op May 27, 2008 and was
made effective on May 28, 2008. There were three people from RFP involved in the rate
negotiation with CORP, Ray Barbee, Mark McLean, and mysclf. None of us were
advised of this new publication nor given a copy of 1t for our records, The first tme I
saw the tariff cited by CORP in 1ts Respons, was when I 1eceived the Response,

Second., my copy of the document has a reference in the upper night-had comer
FT CORP 8000 01 The document in CORP’s exhibit 1s referenced FT CORP 8000 02
When rate documents are supplemented it’s generally accepted to use a numbeting
hierarchy such as this, and the customers madc aware of the revision. In this case no one
at RFP was provided & with a copy of FT CORP 8000.02,

Third, when you compare the rates on my document to the rates on the CORP
exhibit there 18 absolutely no similarity. The rates on my document are nearly twice as
high as those on CORP’s exhibit.

I*ve had a couple of conversations with Partick Kerr subsequent to our April 15
mesting. We've discussed a varicty of things but he never mentioned to me the reduction
in the tanff rates. At one point be did inquire about getting more business at Weed The
mquiry was not centercd around logs o1 veneer but hus interest was in trying to get some

additiona) chip or peeler core cars which move to Black Butte and interchange to UP
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After reviewing thc CORP filing :n response to our petition, I called the CORP
yard office in Roscburg and told them T was looking at moving some veneer from Weed,
CA to Dillard, OR and I wanted to double-check the applicable rates 1 gave them the
teriff authority and asked if they had a copy of it available, The yard office did not have
a copy and they said I could request ore from Patmck Kerr or I could go on-line to the
Rail America website and I could probably get a copy of it there.

I chose to go to the websitc where I found there ave two copies of the CORP 8000
available for viewing . The first copy 1s for switclung and acccssorial charges. It's 13
pages long as was issued in January 2006. This tariff deals with special handling chargss
and things that are not generally considered part of the day-to-day business The second
CORP 8000 is 2 pages long as was 1ssued in April 2005, It deals with the tunnel
surcharge that was activated after the Siskiyou line reopened following the tunnel fire 1

could not find any reference to any ratcs for moving product from Weed to Dillard,
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Pursuant to 28 U.S5.C. 1746, I declare and verify under penalty of
perjuzry under the laws of the United States of America that the

foregoing 18 trua and correct.

Ol ¢, 2

ANDREW E. JEFFERS
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CENTRAL OREGON & PACIFIC RAILROAD, INC.

A RallAmerica Company

Freight Tariff CORP 8000.01

PUBLIC PRICE LIST
CONTAINING PRICES ON LUMBER AND IOREST FRODUCTS

APPLICATION
This publication applies to only movements local to Central Omgon & Paclfic Rallread.

Movements are subject to RA 1000, CORP 9002 and othar public tarlffs os ¢stablished, by CORP and RailAmerics, Ing , for the movement
of railours

PRICE LIST

GRANTS PASS, OR
DILLARD, OR

TERMS AND CONDITIONS

EQUIPMENT Price applies in Box Cars Not Exceeding 5600 Cubic Feet

TYPE Price applles in Box Cars Exceeding 5600 Cublc Feet nat Exceeding 7000 Cublc Feet
Prica appires In Box Cars Exceeding 7000 Cubic Feet

Price applies in Flat Cars Not Exceading 63 ft

Price applias in Flat Cars Extasding 63 ft not Exceeding 74 feet
TERMS iPyane Iny§ funds

AND [No transit or stopoff allowed.
CONDITIONS [Diversion and Reconsignment not included In the price

l;rlr.e applles only when shippad on one day from one consignor at one location at ong origin via one
route to one consignes at one location at one destination 2t one time on one bill of lading.
Shipments reaching destination but not unloaded for reasons other than carrier error may be
returned ta original shipping point via reverse route at the same price or at the price normally -
applicabla for such return movements, If lower. ‘
Prices subject to rules and conditions of Raliway Equipment Register, STCC 6001, OPSL 6000, UFC
6000 and CSXT 8100 unless otherwise noted.

Carners' maxamum hability for lasing |0ss or damage will not axceed $100,000 per carioad
iAFPI.ICABLE STCC(S} |24-m-:nt = = = ﬁ
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JSSUED- APRIL 15, 2008 EFFECTIVE: MAY 6, 2003

ISSUED BY:
Central Oregon & Pacafic Redlroad, Ine
331 5.E. Moshor
Rosecburg, OR 97470 USA
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Finance Docket No. 35175

VERIFIED STATEMENT OF ERIK VOS

My name is Erlk Vos. | am a business analyst and representative for the Gonyea family, the owners
of Timber Products Company (TPC). In my posltion, | am responsible for financial analysis, mergers and
acquisitions, fand use Issues, media relations, oversight of management of the Timber Products Trucking
division of our company, and of course cartain other transportation issues such as ralil

The purpose of thie statament Is to briefly rebut and address several comments disclosed In the
Response of the Central Oregon & Pacific Rallroad (CORP) to our Petition.

On page 7 of CORP's Responss, thay note that the only reason CORP does not serve TPC
betwean Yreka and our mills in Medford and Grants Pass, Oregon [s becauss TPC has vofuntarfly elected

' to divert our traffic to truck. Contrary to Mr. Kerr’s atatement, TPC has transihoned to trucks as a diract

result of CORP's combination of unaccaptable service curtallments, disruptions m service, poor & ineffective
communication and finally CORP's statements that the rate would increase from between 150% to near :
300% (depending on several term lengths). TPC clearly did not voluntarily make the decision to trénsiﬁon
the rall deiiveries to truck. The decision was the direct result of our view that the service was not likely to
improve and that the rates did not justify the uncertainty and the Inabiity of CORP to reliably provide
service. i

Simiiarly, Mr. Kerr's statement that based on his interaction with RFP and TPC, they have stopped
using CORP’s setvice over the Siskiyou pass for one reason only, they bellave that tha rates are too high"
(V.S. Pafrick Kerv, p. 43), is simply wrong. Timber Products Co.'s decision to stop using CORP’s service 1s
based upon a lack of service on a regular basis, lack of abllity to receive information from CORP inatimely =3
manner and generally a lack of profeasional management on the part of CORP; we simply could not -
depend upon them for service

On page 8 of CORP’'s Response, they note that TPC does not need to rely on rail service over the
short distances between Yreka and our plants in southern Oregon. They further note that TPC owns and
operates Its own trucking company and based on our Trucking Division's marketing brochure that states “we
can provide a cost effective solution to any shipping challenge for any goods, o any destination in North
America", they interpret this to mean that if we can do that for our Trucking customers, we could do that for




il

ourselves. While it 1s true that TPC owns a Trucking Division ant that our Trucking division has been able to
accommodate some of the transitioned rall dellveries, that trangition has come at a significant cost due to
(a) a less effective cost structure that truck dellvenes have compared to rai, (b) ascalating truck rates, and
(c) shortage of trucksa in the region between northem Calfermia and southem Oragon. The balance of
transpartation logrstics between rad and truck is relatively inelastic. An imbalance between truck and rail
supply will force regional demand adjustments and higher costs. Addrtionally, as both the overall aconomy
and our industry begin to show recovery, and demand for delivenes for both rail and truck begin to escalate,
this situation will certainly becoma even worse. TPC has already expenencad truck shortages In the last six
weeks and been forced to ship late to outside veneer customars from our Yreka facility. CORP's
characterzation and view of alternatves to rall are both simplistic and untrue.

On page 11 of CORP’s Responsae, they note the TPC decined to enter into a contract with CORP
because the parties could not agree onrates This comment fails to acknowledge several other factors that
TPC clearly made known to CORP dunng it's contract negotiations. As clearly stated in my letter to Mr.
Patrick Kerr at CORP on Apni 18, 2008 (see page 46 of CORP's Response), TPC was unwilling to agree to
CORP’s proposal due {o several critical factora bayond thelr propased axtraordinanly high and
unreasonable rates We clearly stated in that letter, as well as in phone conversatons, and in several face-
to-face meetings we had with Mr Ker; {on March 20, 2008 and April 15, 2008), that TPC's objections were
also clearly centered on unacceptable service levels and the unsubstantiated capital contributions that
CORP was asking us, and ather shippers, to fund in order to offset what they claim were sernous, tme
sensitive and costly capital repairs on the Siskiyou rail line which they charactenzed as having the ability to
shut down the line. [ specifically requested an several occasions from Mr Kerr that he provide me with
answers to the following reasonable requests relative to their requested funding needs for the alleged
capital repairs

1 provide a descriptive list of those needed capital repars

2 provide estimated costs of those needed capital repairs

3 Since CORP stated the capital contnbutions were embedded in their proposed rate structurs, state
what the capital repair revenue component would equate to on a per car basis

4. provide an estimate of when the repairs would be completed
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8. What would protect the shippers In the event that CORP collected these capital repair contributions
from the shippers in advance and then didn't make the alleged needed repairs? Would CORP
reimburse any unspent monies?
Mr Kermr never provided answers to any of the above requests. However, in our April 15, 2008 meeting, Mr
Kerr stated that if CORP collected these neaded capital contnibuhons from us, and the other shippers, and
didn't spend the monies (all or any part), they would not retumn any momes back to the shippers and that
any excess funds would be retained by CORP in what Mr Kerr described as “the system® Thusitls
nonfactual and disingenuous for CORP to characterize our complaints and our Pefition to be solely about
the rates when in fact our complaints were directed to a far broader range of concems

On page 49 of CORP's Response, they provide a May 27, 2008 Tariff table for service from Weed,
California to our plants in southem Oregon. The fact 1s that this is the first ime CORP mada this Tariff
schadule known to TPC Reading this Tanff schedule in thelr Response is the very first ime any TPC
represeniative has seen ar even heard about these tariff rates. It is disturbing and suspicious that CORP
would have allegadly issued these tariff rates shortly after we rejected their proposal on April 15, 2008 and
yet never notified us of these "new” rates. Although the Tanff rates now listed on their schedule on page 49
are approximately one-half of the rates previously proposed to us, thesa rates would still represent a near
100% mcrease over the rates charged by CORP pror to the Apnl 15, 2008 meeting we had with Mr Kerr.
The "new” May 27, 2008 rate, would equate to an annual increase in our transportation costs of nearly
$500,000 compared to current truck rates, assuming there will he adequate supply of trucks winch we have
already experienced Is not the case Despite this newly disclosed set of Tanff rates, and the financial
impact it would have to our company, and based on the actions and behavior of CORP over the past 12
months, we are naturally skeptical that CORP will be able to, or be willing to, provide the level of service
and schedules thet we belleve are necessary and reasonable, a level of service that we received from
CORP for years only to sae that service and schedules detenorate to unacceptable levels over the months
leading up to Apnil 15, 2008

On page 12 of CORP's Response, they indicate that they did in fact increase their rates and that
increase was based on two factors. (a) CORP sought to pnce ta the market, and (b) CORP helieves that its
rates are no more than a revenue to vanahle cost ratio of 180 percent Although the retionale for filing our
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Petition is not based pnmanly or solely on rates, it 1s worth vetting out CORP's comments on their *factors"
noted above. First, this 18 a contradiction to statements made by CORP In prior statements wherein they
made f clear to us during the same meetings and conversations noted ih the preceding paragraph, that a
significant component and compelling reason for thelr rate Increases were for some alleged and significant
capital repairs. CORP has suddenly and inexplicably changed their rationale. Secondly, CORP claims now
in their Response that part of their rationale to increase rates was to “pnce to the market”. It is common
sanse and widely acknowiedgsd that a true market price 18 that price (along with certain other factors such
as service, quallty, etc)) where a willing seller is able to sell their product or service to & willing buyer. Asin
this case, if there are no willing buyers for the seller’s price point, 1t 1s clear that a "market price” has not
bean met And thirdly, since TPC had histoncally shupped veneer both by rail and by truck, we are very
knowledgeable as to the comparable shipping costs. it has been TPC's expenence that the rates for both
has been very comparable based upon the freight cost per unit basis, with rall rates having a slightly
favorable rate structure Therefore, a sudden 287% rate increase from approximately $580 per car from
Montague to Medford to $2700 per car (basad on tanff rate schedule provided to us by CORP on April 15,
2008) can hardly be explained by CORP's stated factor that thewr proposed rates are no more than a
variable cost raho of 180%. Itis not reasonable for anyone to believe that CORP’s variable coats suddenly
Jumped nearly 300% It has been and remains clear that CORP had or has no intention of offering any sort
of adequate service at virtually any reasonably acceptable pnce point

Pursuant to 28 U S.C 1748, | declare and venfy under penalty of penury under the laws of the
United States of Amarica that the foregoing Is true and corract

O

Erik J. Vos
Signed. September 8, 2008

RVS -E Vos 4







Pinance Docket Ho. 35175

VERIFIED STATEMENT OF RAY BARBEE

I, Ray Barbee, declare under penalty of perjury that the foregomg is true and
correct Further, I certify that 1 am qualified and authorized to file this verified statement

I am the Vice President for Sales & Marketing with Roseburg Forest Products
Roseburg Forest Products is an Oregon corporation, with forest products manufacturing
facilites throughout the United States but heavily concentrated in southern Oregon and
northern Califomia

As with most wood products companies, we are heavily dependent upon the ability
to ship both our raw material and finished product by rail As a result of our dependence
on rail transportation, Roseburg Forest Products has had a close relationship over the
years with the various railroads, including in 2004 assisting Central Oregon & Pacific
Railroad (“CORP™) with the reopening of the line between Winston, Oregon and Dillard,
Oregon when the line was closed due to a major landslide, 1n 2006 assisting CORP in
repairing tunnels on the Coos line, and, n providing CORP with financial assistance for
repairing tunnels and thereafter reopening the Siskiyou Line

I have been directly involved in negotiations with CORP relative to the rates for
shipping forest products to and from our facilities in California and Oregon I have had
frequent discussions relative to rail service on the Siskiyou line with Patrick Kerr, a
representative of CORP

In reviewing the verified statement of Mr. Kerr, I find several comments that
simply do not fully and accurately reflect our discussions.

On page 40 of the CORP’s response, Mr. Kerr states it adopted new tariff rates
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effective May 6, 2008 and referenced the attached Exhibit 2 as these new rates First, [
note the exhibit 2 attached to s venfied statement references that the rates were effective
May 28, 2008, not May 6, 2008 as Mr Kerr states Secondly, I was never provided a
copy of this purported rate The first time I ever saw this rate was in reviewing the
response filed by CORP in this proceeding The last rate that 1 was quoted by CORP pnior
to termination of negotiations was the rate of $2700 from Weed to Medford, $2952 from
Weed to Grants Pass, and, $3157 from Weed to Dillard. (See attachment 1) I have
inqured of our staff responsible for rail shipping and they have confirmed they also have
not seen the May 28, 2008 rate sheet nor any correspondence reflecting the May 28, 2008
rates, prior to the CORP response in this case The last rates we were given by CORP
were those set forth in the Apnl 15, 2008 rate sheet that became effective May 6, 2008
The April rates were given to us by Patrick Kerr after we presented counter offers which
were rejected by CORP. I subsequently communicated with Patrick Kerr on June 24,
2008 and at that time advised lum that the rates CORP had proposed were 3 5 times what
we werc paying and asked if he had made any progress n finding an option on the
Siskiyou line that would work for shippers He responded on July 3 by noting that
CORP was at the same rate

I find it clearly a lack of good faith by CORP to provide us with one rate sheet
and then shortly thereafter file 2 second rate sheet yet not provide us with a copy or even
let us know in any way that a different rate was in effect

I also take issue with Mr Kerr's statement on page 40, that the rates were the sole
reason we stopped shipping over the Siskiyou mountain pass on May 6, 2008 While the

rates were unreasonable, our ability to obtain rail service in a timely manner and the [ack
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of communication with CORP on critical issues, in combination led us to seek other more
reliable shipping options

Likcwise, I disagree with his statement on page 40 that the rates adopted by CORP
reflect the market for moving timber products This statement is not true In the
counteroffer that we presented to CORP in Apnl 2008, we set forth a rate that was equal
to the prevailing trucking rates, CORP rejected that offer At that time the single truck
rate from Weed to either Dillard or Riddle would have been $428 which is & rarl car
equivalent of $1284 (3 trucks per rail car) His rate that was presented to us as being
effective May 6, 2008 was $3157 to Dillard, a rate that was clearly not reflecting the
market for moving timber products

In addition, I strongly take issue with Mr Kerr’s statement on page 43 wherein he
states that RFP stopped using CORP’s service over the Siskiyou pass solely because we
believed the rates are too high This 15 clearly not the case, the horrendous rate increases
presented to us n April by Mr Kerr were the icing on the cake Our decision was based
on the lugh rate increase, as well as the fact that CORP was providing very poor service
We continuously offered additional rail car shipments but CORP’s inconsistent service
wouldn’t allow them to accept the incremental business because they couldn’t take care of
what they had on the Siskiyou. The decision was also based on CORP’s insistence on
incremental capital costs being built into a proposed either 5 year or 3 year contract, yet
CORP was not willing to or able to provide us with a justification for the millions in
capital they were demanding  On numerous occasions we requested that they provide us
with the justification yet they never provided us with the justification Over the last few

years CORP has suffered from a lack of local menagement and bas demonstrated a lack of
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interest in increased traffic or for that matter in maintaining the existing business Our
decision to stop shipping on this line was based on a combination of CORP’s lack of
responsiveness to customers, poor service, and, the horrendous rate mcreases

Dated September 8, 2008

Ray Barbee
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Pursuant ko 28 U.5.C. 1746, I declare and verify under pemalty of
perjury under the laws of the United States of Rmerica that the

foregoing is true and correct.
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C SERVICE
I hereby certify that on September 8, 2008, I served the foregoing document, Petitioners’
Rcbuttal Statement, by e-mail and UPS overmight mal, on the following.

Lows E Gitomer, Esq

Law Office of Louis E Gitomer
The Adams Building, Suite 301
600 Baltimore Avenue
Towson, MD 21204-4022

Robert T. Opal, Esq

Union Pacific Railroad Company
1400 Douglas Street, Stop 1580
Omaha, NE 68179-0001

John Heffner, Esq

Attorney for West Texas and Lubbock Railway Company
John D Heffner, PLLC

1750 K Street, N W, Suite 350

Washington, DC 20006

Mr Court Hammond, President
Yieka Western Railroad Company
300 East Minor Street

Yreka, CA 96097

Federal Railroad Administration
Office of the Chief Counsel
1200 New Jersey Avenue, SE
Mail Stop 10

Washington, DC 20590

Thomas F McFarland




