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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760 (SUB NO. 43)

IN THE MATTER OF NEW YORK DOCK ARBITRATION
BETWEEN UNION PACIFIC RAILROAD COMPANY
AND
BROTHERHOOD OF LOCOMOTIVE ENGINEERS & TRAINMEN

(ARBITRATION REVIEW)

REPLY OF BROTHERHOOD OF LOCOMOTIVE
ENGINEERS & TRAINMEN TO APPEAL

INTRODUCTION

Contrary to the position taken by the petitioner, Union Pacific Railroad Company (“UP”),
the matter before the Board does not assert any recurring or otherwise significant issue of general
importance regarding the interpretation of the labor conditions imposed in Finance Docket No.
32760. The issue raised by UP involves only three of 16 Hub Implementing Agreements in effect
on UP as a result of the UP/Southern Pacific merger. And those Agreements contain certain
contractual provisions which are not in the remaining Hub Implementing Agreements or such
agreements in general. The issue has not risen since the merger or the creation of the Little
Rock/Pine Bluff, Kansas City and St. Louis Hubs by UP and, as we later show, is not likely to arise
in those Hubs or elsewhere hereafter. Moreover, it is clear on the face of UP’s appeal that the issue

in this case only involves the interpretation and application of an implementing agreement which is



not a matter of major importance.

In addition, contrary to UP’s argument, the New York Dock Arbitrator appointed by the
National Mediation Board, Ann S. Kenis, had authority to determine if she had jurisdiction to
interpret and apply the terms and conditions set forth in the Hub Implementing Agreement. Under

the law, as defined by the courts and this agency and its predecessor, New York Dock arbitrators are

to interpret and apply those implementing agreements, which bear the imprimatur of this agency.
In fact, UP has admitted and advocated this principle in litigation arising out of the UP/SP Merger.

Furthermore, contrary to UP’s assertion, the arbitrator’s decision draws it essence from the
protective conditions and the Hub Implementing Agreement and the arbitrator did not commit
egregious error as that term has been defined. Actually, UP is claiming that it may evade the three
Hub Implementing Agreements it negotiated and voluntarily entered into with the provisions it
wanted in support of the hub-and-spoke concept it requested in its merger application and for which
this agency granted authority. Thus, UP seeks a time line expiration from this Board in the guise of
arbitration review on the basis that there is no other alternative by which it can obtain interdivisional
runs through the Little Rock/Pine Bluff Hub. To raise the question, however, is to answer it.
Unquestionably, and without much thought, it is clear that UP can get an agreement voluntarily or
by service of a Section 6 notice and exhaustion of the Railway Labor Act procedures, as both are

indicated in Article I, Section 2 of the New York Dock conditions. In addition, a carrier could do

so through another New York Dock transaction.

Moreover, as we prove in our final argument, the facts will show that the UP’s contentions
supporting the use of Article IX of the 1986 National Agreement are absolutely wrong and the

primary reason for it attempting to do so is not operational, but financial: an attempt to obtain a



change not permitted by the New York Dock conditions at the expense of the workers involved, i.e.,
making them do the same work for lesser rates of pay. Stated somewhat differently, the reason
advanced by UP is illusory and is a mere attempt by the Carrier to transfer wealth from the
employees to UP. In Railway Labor Executives Ass’n v. United States, 987 F.2d 806, at 815 (D.C.
Cir. 1993), the District of Columbia Circuit held that to satisfy the “necessity” predicate for
overriding a collective bargaining agreement, the ICC must find that the underlying transaction
yields a transportation benefit to the public (enhanced efficiency, greater safety or some other public

gain), “not merely [a] transfer [of] wealth from employees to their employer.” (Emphasis added).

921

ee also, American Train Dispatchers v. ICC, 26 F.3d 1157, at 1164, 1165 (D.C. Cir. 1994); CSX

——=)

Corporation - Control - Chessie System, Inc., and Seaboard Coast Line Industries (Arbitration

Review), Finance Docket No. 28905 (Sub-No. 23) (service date Sept. 15, 1989), 1989 ICC Lexis 274

at *13 (“the conditions were . . . to ensure that the economies and efficiencies sought by the industry
through consolidations and coordinations were not achieved at the sole expense of rail employees.”).
In the instant case, UP obtained extensive flexibilities and efficiencies in lieu of preserving certain
provisions in pre-existing collective agreements, which flexibilities, efficiencies and exemptions
became part of the agency imposed Little Rock/Pine Bluff Hub Implementing Agreement.! Now the

Carrier is attempting to modify the New York Dock Implementing Agreement by unilaterally

changing, in effect, the rates of pay, rules and working conditions of the employees in that Hub. Just

as Implementing Agreements and changes in the pre-existing CBAs at the time of the consolidation

Like UP and Arbitrator Kenis, respondent Brotherhood of Locomotive Engineers &
Trainmen (“BLET”) recognizes that the Award pertains to all three Hubs, but for convenience refers
to the situation involving the Little Rock/Pine Bluff Hub.
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must be “necessary” and not for the transfer of wealth from the employees to the employer, we
submit the same principle is legally and equitably required with respect to the situation confronted
here.

In sum, we submit that the arbitrator’s decision does not present a recurring or significant

issue warranting interpretation of the New York Dock conditions. Rather, the Arbitrator needed only

to interpret and decide whether certain provisions in the Implementing Agreement constituted an
agreement that Article IX of a pre-existing bargaining agreement would not override conflicting
contractual language and expressions set forth in the implementing document. The Arbitrator
properly resolved this issue through her interpretation of the implementing agreement and a side

letter thereto, as well as its negotiating history, rather than interpreting the New York Dock

conditions.
COUNTERSTATEMENT OF FACTS

Many of the relevant and operative facts pertinent to this matter are contained in the Award
of Arbitrator Kenis. UP Ex. A at 2-10. However, the factual statement submitted by UP is
incomplete and misleading.

Among other things, UP fails to disclose the Implementing Agreement’s negotiating history
presented to the arbitrator by BLET and the real life situation existing on UP at the time that it began
its attempts to circumvent the terms of the Little Rock/Pine Bluff Implementing Agreement by
serving notices under Article IX of the 1986 National Agreement; the purpose, in fact, for taking that
action.

For convenience, like UP, we will start with a description of interdivisional service. In 1971,

BLET and UP entered into an Article VIII that permitted establishing interdivisional runs, even



though that service would not otherwise be possible due to pre-existing agreement provisions suct
as the designation of home terminals, fixation of the wages paid the crew, establishing the lengths
of runs, preventing change in terminals, and so forth. As UP states, the procedures were modified
in Article IX of the 1986 National Agreement. Basically, the process was expedited and, if no
agreement was reached on suitable conditions (not the institution of the service which in general
automatically proceeded), those disputed conditions could be sent to interest arbitration. The 1986
provision also permits the commencement of the interdivisional service on a trial basis, except,
where as here, the run or runs would run through existing terminals. These changes can virtually
be made unilaterally by the Carrier unless the interest arbitrator finds the runs are unreasonable by
reason of length, burdensome periods on duty, and other work conditions. In other words, the
Carrier’s burden is nonexistent as to commencing service and light as to the conditions. These
provisions were contained in the pre-existing collective bargaining agreement.

In August 1996, this Board approved the UP/SP Merger. Union Pacific Corp. - Control and

Merger - Southern Pacific Transp. Co., 1 S.T.B. 233 (1996). UP’s operational plan requested

authority to establish a “Hub and Spoke” system for the merger operations. The merger seniority
districts and rosters were consolidated into large operational areas. Hubs were established at key
locations of the merged railroad with spokes or different routes running out of the hubs. This case
involves three hubs: North Little Rock/Pine Bluff, Arkansas; Kansas City, Missouri, and St. Louis,
Missouri.

Under the Board’s approval of this concept, the New York Dock conditions were imposed

for the protection of the employees. Due to the magnitude of the changes, UP agreed to automatic

certification of all employees represented by BLET. Article I, Section 4 of the employee conditions



required the parties to negotiate implementing agreements and, if negotiations failed, to arbitrate the
terms and conditions of same.

The implementing agreements for each hub were negotiated separately in time and
implemented separately in time. The North Little Rock/Pine Bluff Hub Implementing Agreement
was signed October 9,1997; the Kansas City Hub Implementing Agreement, July 2, 1998; and the
St. Louis Hub Agreement, April 15, 1998. These agreements were different from any other of the
Hub Implementing Agreements. They contained three distinctly different provisions. Those
provisions are at the crux of this dispute and the subsequent arbitration.

Before we get to those provisions, we ought to point out that these three Implementing
Agreements provided for new home terminals; established long runs that generally would have been
considered interdivisional runs; established new crew change points (e.g., on the Missouri Pacific
at Popular Bluff and the Cotton Belt at Ilmo, and agreed to Dexter to facilitate traffic); extended
runs; and removed Jefferson City from its customarily associated territories and placed it in the
Kansas City Hub for its work to be attrited. Moreover, the North Little Rock/Pine Bluff
Implementing Agreement provided that trains could be run from Memphis, to Pine Bluff; however,
the trains could not run from Memphis to Little Rock through Pine Bluff without a crew change.

In addition, it was agreed that the Missouri Pacific-Upper Lines bargaining agreement
(“CBA”) and several other agreements would be the CBA in the Hub.

As aresult of these extreme changes that provided the Carrier with a more efficient and lower
cost operation, the employees requested and obtained (1) a limitation for three interdivisional runs
already in being; (2) a litany of extended runs; and (3) the three provisions relied upon by BLET in

support of its position before the New York Dock Arbitrator. It was BLET’s negotiating position




that the “necessity” test had been pushed to its limits and that these provisions were necessary to
keep UP honest in interpreting and applying the Hub Implementing Agreement and to provide a
modicum of labor stability.

Thus, each Hub Implementing Agreement adopted the collective bargaining agreement or
schedule rules of the former Missouri Pacific Railroad Company-Upper Lines; however, each of the
aforementioned Hub Implementing Agreements specifically provided that the Implementing
Agreement provisions would supersede any prior agreement that was in conflict therewith. Article
IV of the North Little Rock/Pine Bluff Hub Implementing Agreement, as well as Article IV of the
two other Implementing Agreement, reads as follows (UP Ex. E at 19):?

ARTICLE IV - APPLICABLE AGREEMENTS

A. All engineers and assignments in the territories comprehended
by this Implementing Agreement currently in effect between
the Union Pacific Railroad Company and the Brotherhood of
Locomotive Engineers dated October 1, 1977 (reprinted
October 1, 1991), including all applicable national
agreements, the “local/nations” agreement of May 31, 1996,
and all other side letters and addenda which have been entered
into between the date of last reprint and the date of this
Implementing Agreement. Where conflicts arise, the
specific provisions of this Agreement shall prevail. None
of the provisions of these agreements are retroactive.
(Emphasis original).

Each of the Hub Implementing Agreements contains a provision entitled “Saving Clause.”
(UP Ex. Eat24). In Section C, all non-conflicting collective bargaining agreements were preserved,

including the existing ID service between the terminals within the new seniority districts:

References to “UP Ex.” are to the exhibits accompanying UP’s Appeal or Petition for
Review.



ARTICLE VIII - SAVINGS CLAUSE

A.

D.
Several existing ID Agreements were preserved, either in total, or in part, and modified for

Hub operations. See UP Ex. E at 20, Ex. F at 13, 20 and Ex. G at 13. However, pursuant to the
language of Side Letters to the Hub Implementing Agreements, No. 20 in the North Little Rock/Pine
Bluff Hub Implementing Agreement, none of the provisions of any preexisting Agreement could

modify or change - - or in any way nullify or undermine - - any of the provisions of the Hub

The provisions of the applicable Schedule Agreement will
apply unless specifically modified herein.

* * *

Nothing in this Agreement will preclude the use of any
engineers to perform work permitted by other applicable
agreements within the new seniority districts described
herein, i.e., engineers performing Hours of Service Law relief
within the road/yard zone, ID engineers performing service
and deadheads between terminals, road switchers handling
trains within their zones, etc.

Implementing Agreements involved herein.

NORTH LITTLE ROCK/PINE BLUFF
HUB IMPLEMENTING AGREEMENT:

Side Letter No. 20

October 9, 1997

MR D E PENNING MR D E THOMPSON
GENERAL CHAIRMEN BLE GENERAL CHAIRMAN BLE
12531 MISSOURI BOTTOM RD 414 MISSOURI BLVD
HAZELWOOD MO 63042 SCOTT CITY MO 63780

MR ML ROYAL JR

GENERAL CHAIRMAN BLE

313 WEST TEXAS

SHERMAN TX 75092-3755



Gentlemen;

This refers to the merger Implementing Agreement for the
North Little Rock/Pine Bluff Hub.

During our negotiations your Organization raised some
concern regarding the intent of Article VIII - Savings Clause, Item C

thereof. Specifically, it was the concern of some of your
constituents that the language of Item C might subsequently be
cited to support a position that “other applicable agreements”
supersede or otherwise nullify the very provision of the Merger
Implementing Agreement which were negotiated by the parties.

I assure you this concern was not valid and no such
interpretation could be applied. I pointed out that [tem C must be

read in conjunction with Item A, which makes it clear that the

specific provisions of the Merger Implementing Agreement.,
where they conflict with the basic schedule agreement, take
precedence, and not the other way around.

The purpose of Item C was to establish with absolute clarity
that there are numerous other provisions in the designated collective
bargaining agreement, including national agreements, which apply to
the territory involved, and to the extent such provisions were not
expressly modified or nullified, they still exist and apply. It was not
the intent of the Merger Implementing Agreement to either restrict or
expand the application of such agreements.

In conclusion, this letter of commitment will confirm that

the provisions of Article VIII - Savings Clauses may not be
construed to supersede or nullify the terms of the Merger
Implementing Agreement which were negotiated in good faith
between the parties. 1 hope the above elaboration clarifies the
true intent of such provisions.

Yours Truly,

/s/ M A Hartman

M. A. Hartman
General Director - Labor Relations



(UP Ex. E at 64-65; emphasis original and added).
The chief negotiator for BLET at that time, then General Chairman D. E. Penning, testified
in the arbitration involved herein as to the intent and purpose of the quoted Side Letters:

Since the Carrier obtained vast, sweeping changes in the
operations of train in the newly formulated “Hubs” (and “Spokes” to
the Hubs), combining what were formerly separate seniority districts,
Iinsisted, and obtained, through Side Letter No. 20 in the North Little
Rock/Pine Bluff Hub Merger Implementing Agreement, and Side
Letter No. 10 in the St. Louis Hub Merger Implementing Agreement,
an express, written promise from the Carrier’s negotiator, M. A.
Hartman, General Director-Labor Relations, that the Carrier would
not use, through the “Savings Clause,” any preexisting Collective
Bargaining Agreement to undermine, change, modify, or nullify any
of the very provisions of the Hub Merger Implementing Agreements
under my jurisdiction that we were negotiating; these Side Letters
were solely designed to provide stability to my members and their
families as to their operations of trains, their methods of
compensation for same, and the location of their home terminals,
following the traumatic upheaval caused by the Union Pacific
Railroad Company/Southern Pacific Transportation Company merger
pursuant to Finance Docket No. 32760. (See BLET Ex. 1).

In other words, the preexisting agreements could not undermine or modify the later negotiated
provisions of the Hub Implementing Agreements; otherwise, the Hub Implementing negotiations

would be a nullity and absurd and their agreements a nullity under the normal rules of construction.’

Also, it needs to be noted that at those Hubs on all other parts of the merged railroad
other than the former MP-Upper Lines involved herein, UP did not incorporate the above-quoted
Side Letters. Rather, it sought and obtained express contractual language fo preserve its preexisting
right to serve Article IX Notices under the ID provisions of the 1986 BLET National Agreement in
those Hubs after the effective date of the implementation. They specifically state:

New pool operations not covered in this Implementing
Agreement between Hubs or one Hub and non-
merged area will be handled per Article IX of the
1986 National Implementation Award.
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Moreover, the contrary construction now sought by UP of this Board contravenes the quid pro quo
for the broad, expansive rights otherwise given the Carrier by the Implementing Agreement.

For the six years following the effective date of the three Hub Implementing Agreements,
those agreements were followed as BLET submits. However, on May 16, 2003 and on May 29,
2003, UP served notices, allegedly pursuant to Article IX of the 1986 BLET National Agreement,
to establish interdivisional (“ID”) service in the North Little Rock/Pine Bluff Hub Implementing
Agreement, which notice, BLET submits, is contrary to and negates the specific provisions of the
Hub Implementing Agreement. The specific provisions thereof pertinent to this dispute are those
governing (a) the methods of operation of this same service, (b) the pay for this service, and (c) the
status of Pine Bluff, Arkansas and North Little Rock, Arkansas, as “home” terminal locations for that
Hub until changed by voluntary agreement, by agreement reached through the procedures of the

Railway Labor Act, or by future transactions under the New York Dock conditions, which require

such implementation. Stated somewhat differently, the notices, purportedly under Article IX of the
1986 BLET National Agreement, change the very provisions of the North Little Rock/Pine Bluff

Hub Implementing Agreement that are to supersede the conflicting former rights of UP under Article

IX and thusly, as found by the New York Dock Arbitrator, violate the provisions of Article IV.A and
the side letter quoted above.
Notwithstanding these contractual restraints, and the guidance provided by Article I, Section

2 of the New York Dock conditions and the RLA in the process for dealing with the alleged problem,

UP attempts to justify its invocation of Article IX on the basis of traffic pattern changes. As we
subsequently show at pages 28-30, the facts upon which that claim is based are inaccurate and in any

event do not support the leap in reasoning submitted by UP that this change would justify the Board

11



to interpret and apply the Hub Implementing Agreement differently than the Arbitrator.
As UP admits, BLET did meet with it after receipt of the I.D. notices and attempted to reach
a voluntary agreement but UP was adamant in its position. BLET was also firm in its contention that

the matter was one to be resolved under the New York Dock conditions. When BLET found it futile

to discuss the matter with UP, it invoked New York Dock arbitration and requested the National

Mediation Board to appoint a neutral. UP countered by insisting the NMB send the dispute to an
arbitrator pursuant to Article IX of the 1986 National Agreement. BLET vigorously opposed that
request. One of the reasons BLET opposed going to an arbitrator under Article IX is that Article IX
does not provide for dispute resolution of the nature required by this situation. Rather, Article IX
provides the arbitrator only with authority to determine the conditions, not the correctness, of the
interdivisional service. By agreeing to that kind of interest arbitration, the issue raised by BLET
could not be resolved. The NMB appears to have recognized this contention by furnishing a single
arbitrator selected by the parties to hear both disputes.*

On February 12, 2004, a hearing was held in front of Arbitrator Kenis as to the New York
Dock issues, and another hearing was held in the afternoon regarding Article IX of the 1986 BLET
National Agreement. Following the hearing, Arbitrator Kenis entered an award in each matter.

Initially, Arbitrator Kenis concluded that jurisdiction over the parties’ dispute fell under

Article I, Section 11 of New York Dock. Specifically, relying upon the Carrier’s own statements,

UP suggests at page 7 of’its appeal that the NMB did something improper by refusing
itself to address the jurisdictional issue. That Board has consistently held that the resolution of
jurisdictional questions as to New York Dock conditions are for the New York Dock arbitrator.
Denver & Rio Grande Western R.R., 7 NMB 409 (1980). This holding has been affirmed by the
federal courts. Ozark Air Lines, Inc. v. National Mediation Board, 797 F.2d 557, 564 (8" Cir. 1986).
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she found the parties recognized that “it is the hub merger implementing agreements which must be
interpreted and applied in order to determine whether they act as a bar to the establishment of ID
service pursuant to Article IX of the parties’ 1986 National Agreement.” UP Ex. A, Award in New
York Dock Arbitration at 15. She stated, “[O]ur task is to construe the provisions of the hub merger
implementing agreements and decide the question of whether the language therein prevents the
application of Article 1X under the circumstances presented. * * * [I]t is the implementing
agreements which are primarily the focus of the analysis and not Article IX.” Id., 15-16. She then
held:

As prior New York Dock awards involving these same parties have

recognized, the interpretation and application of merger implementing

agreements falls within the ambit of Article I, Section 11 of the New

York Dock conditions.ss Accordingly, we find that this Committee
has jurisdiction over the instant dispute.

s/ See, BLE and UP, New York Dock Arbitration Committee under
Article 1, Section 11 of the New York Dock Conditions, I.C.C.
Finance Docket No. 32760 (LaRocco, 2000) (dispute concerning the
interpretation and application of two merger implementing
agreements falls within the jurisdiction of Article 1, Section 11 of the
New York Dock Conditions); BLE and UP, New York Dock
Arbitrations Committee under Article 1, Section 11 of the New York
Dock conditions, I.C.C. Finance Docket No. 32760 (LaRocco, 2001)
(side letter to hub merger implementing agreement did not modify a
schedule rule beyond the geographical territory of the St. Louis Hub).

Id., 16. The agency’s attention is also directed to the Arbitrator’s references to BLE and UP, New

York Dock Arbitration Committee under Article 1, Section 11 of the New York Dock Conditions,

Award No. 1 (LaRocco, 2003), and further to UP and BLE, NRAB First Division, Award No. 25418

(accepting UP’s argument that New York Dock issues are not subject to Section 3 RLA jurisdiction).

Id., at 14.
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Arbitrator Kenis then turned to the merits of the dispute by interpreting and applying the
terms of the Hub Implementing Agreements. Although finding the Hub Implementing Agreements
had not taken away all of the railroad’s rights to set up interdivisional service, she concluded that
in those implementing agreements UP had given up its right to establish the herein desired
interdivisional service. In so ruling, she relied upon Article IV(A) of the Hub Implementing
Agreements, which states that conflicts between those agreements and preexisting CBAs would be
resolved in favor of the Implementing Agreements. Arbitrator Kenis then ruled:

It would appear that numerous provisions of the implementing
Agreements governing the operations of trains, methods of
compensation and home terminal locations would be nullified or
modified if the new service runs were put into effect. Accordingly,
the provisions of the Hub Merger Implementing Agreements must
prevail in accordance with Article IV.A and the side letter set forth in
full above.
Id. at 25.

Arbitrator Kenis found that UP could not establish the purposed interdivisional services in
each of the three Hubs because they conflicted with the terms of the Hub Implementing Agreements
and with the agreed upon operations, the methods of compensating the engineers and home terminal
locations. Specifically as to the proposed North Little Rock to Memphis ID service, the Arbitrator
found that Article I(A)(5) of the North Little Rock/Pine Bluff Hub Implementing Agreement
prohibited UP from having engineers operate between Pine Bluff and North Little Rock on their way
to Memphis. UP’s proposed ID run would have required them to do so with reduced earnings for
the longer run. As a result of this interpretation and application of the Hub Implementing

Agreement, she found the proposed ID service could not be established.

It is well settled by this Board that New York Dock Arbitrators have sole jurisdiction to
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interpret and apply the terms and provisions of agency imposed implementing agreements. In this
particular case, the Arbitrator’s interpretation and application is not egregiously wrong and is not
reversible under applicable law related to enforcing arbitration awards. As shown in the subsequent
portion of this reply, the Award is final and binding and should be upheld.
ARGUMENT
A. Standard of Review
Customarily, the Board describes the standard of review of arbitration decisions as follows:

Under 49 CFR 1115.8, the standard for review of arbitration
decisions is provided in Chicago & North Western Tptn. Co.-
Abandonment, 3 I.C.C. 2d 729 (1987) (Lace Curtain), aff’d sub nom.
International Broth. of Elec. Workers v. ICC, 862 F.2d 330 (D.C. Cir.
1988). Under Lace Curtain, we accord deference to arbitrators’
decisions and will not review “issues of causation, calculation of
benefits, or the resolution of factual questions” in the absence of
egregious error. Review of arbitral decisions has been limited to
“recurring or otherwise significant issues of general importance
regarding the interpretation of our labor conditions.” Id. at 736. We
generally do not overturn an arbitral award unless it is shown that the
award is irrational or fails to draw its essence from the imposed labor
conditions or it is outside the scope of authority granted by the
conditions. Applying these standards here, we find no basis for
reviewing and overturning the arbitrator’s decision in this case.

BLET Ex. 2, Burlington Northern and Santa Fe Ry. Co. - - Petition for Review of Arbitration Award,

STB Finance Docket No. 32549 (Sub-No. 24) (service date of Sept. 25, 2002) at slip op. 3.

There are two phrases used in the standard that demand further definition. They are
“recurring or otherwise significant issues of general importance regarding the interpretation of [the
Board’s] labor protective conditions” as the basis for the limited review, and vacation of the award
for an alleged substantive mistake because of “egregious error.” Of course, “egregious” means

“extraordinarily bad” or “flagrant.” And citing Loveless v. Eastern Air Line, Inc., 681 F.2d 1272,
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1275-76 (11" Cir. 1982), the Board has said: “‘Egregious error’ means ‘irrational,” “wholly baseless
and completely without reason,” or ‘actually and indisputably without foundation in reason and
fact.””

We also know that issues of causation, resolution of factual questions, criticism of the
conclusion of the arbitrator, and the arbitrator’s failure to provide detailed discussion of the issues
before him or her are not matters the Board reviews as recurring or significant. See Norfolk

Southern Corporation - Control - Norfolk and Western Ry. Co. and Southern Ry. Co., Finance

Docket No. 29430 (Sub-No. 20),4 1.C.C. 2d 1080, 1086 (1988). Further, we know that the agency’s
“deference to the arbitrator’s decision will vary with the nature of the issue involved, ranging from
the most deferential treatment in [*7] the case of evidentiary issues such as causation . . . [citation
omitted] to significantly less deference when reviewing interpretation of Commission regulations
or orders and matters of transportation policy.” See CSX Corporation - Control - Chessie System,

Inc. and Seaboard Coast Line Industries (Arbitration Review), 1989 ICC Lexis 274 at *6-7.

Under these standards of review and past application, UP has a heavy burden in obtaining
review of the Arbitrator’s Award and, if review is granted, the Award’s vacation as sought.
B. THIS CASE SHOULD NOT BE REVIEWED, BECAUSE THE SCOPE OF
REVIEW IS LIMITED TO RECURRING OR OTHERWISE SIGNIFICANT
ISSUES OF GENERAL IMPORTANCE REGARDING THE INTER-
PRETATION OF THE BOARD’S LABOR CONDITIONS.
In Lace Curtain, the agency held that it would generally defer to an arbitration panel’s
decision and would limit its review to “recurring or otherwise significant issues of general

importance regarding the interpretation of our labor conditions.” 3 I.C.C. 2d supra at 735-36.

UP contends that due to dicta in Delaware & Hudson Ry. Co. - Lease and Trackage Rights
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Exemption - Springfield Terminal Ry. Co., 7 I.C.C. 2d 1050 (1991) supplemented, 8 I.C.C. 2d 839

(1992) (“Springfield Terminal™”), at some point of time disputes as to the interpretation and

application of merger implementing agreements are not subject to New York Dock arbitration. 8

I.C.C. 2d at 846. From this premise, it leaps to the conclusion that the current issue is a significant
issue of general importance. This reasoning, however, totally overlooks the Commission’s overall
ruling set forth in both opinions that “[a]ny dispute concerning the proper interpretation of the effect
of these critical terms [in the transaction imposed implementing agreement] must be resolved within
the framework of the labor conditions we imposed . . . .” Id. In other words, the interpretation of
the provisions of implementing agreements must be arbitrated pursuant to the provisions of Article

I, Section 11 of the New York Dock conditions. Clearly, under the cited rulings, the involved Hub

Implementing Agreement interpretation disputes were within the jurisdiction of New York Dock

arbitration.

Any doubt that New York Dock arbitrators are to decide the interpretations of the parties’

implementing agreements has been affirmed by the Board in two recent cases. In USX Corporation-

Control-Transtar, Inc., (Arbitration Review), STB Finance Docket No. 33942 (Sub-No. 1) (STB

service date of September 24, 2002) (copy attached as BLET Exhibit 3), the Board held that the New
York Dock arbitrator’s interpretation of who was to be considered a displaced employee under
Article VII of the implementing agreement did “not involve the general applicability of the New
York Dock conditions, nor, contrary to the railroad parties’ contentions, does it involve an
interpretation of those conditions.” In the eyes of the Board “the arbitrators simply interpreted the
parties’ implementing agreement carrying out the conditions.” Id. at 6. Likewise, in another case

decided over ten years after Springfield Terminal, the Board found no basis under Lace Curtain to
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review a garden variety matter routinely handled by New York Dock arbitration panels. Burlington

Northern, Inc., etc. - Control and Merger - Santa Fe Pacific Corporation, et al. (Arbitration Review),

STB Finance Docket No. 32549 (Sub-No. 23) (service date of September 25, 2002) (BLET Ex. 4).
In this regard, the Board stated:

We find no basis under Lace Curtain to review this Award and
decline to do so. First, we reject BNSF’s claim that the Board must
review the Award because it implicates “recurring or otherwise
significant issues.” In this case, the Panel looked to see if a specific
prior CBA, the National Agreement, applied to employees affected by
certain specific operational changes. Finding that it did, the Panel
then determined that the CBA could be given effect without depriving
the public of the transportation benefits of the acquisition or
preventing BNSF from implementing the proposed operational
changes. The Panel’s action here in interpreting a CBA is the kind of
task in which arbitrators routinely engage and does not present an
issue of general importance regarding the interpretation of our labor
conditions.

Id. at 5.

As we previously have shown, the dispute here as to interpretation of the North Little
Rock/Pine Bluff Hub Implementing Agreement is not a recurring dispute or one likely to arise again.
Moreover, as the above cases consistently show that interpretations of implementing agreement

provisions are grist for the mill of New York Dock arbitration. UP has offered no basis for

considering the instant case different and unique, one that needs the Board’s expertise.

C. THE NEW YORK DOCK ARBITRATOR HAD AUTHORITY TO
DETERMINE WHETHER SHE HAD JURISDICTION UNDER ARTICLE I,
SECTION 11 TO INTERPRET AND APPLY THE TERMS OF THE HUB
IMPLEMENTING AGREEMENTS.

As the cited cases in the above section reveal, the Arbitrator did have authority under New

York Dock, contrary to UP’s assertion, to assume jurisdiction over any dispute involving the
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interpretation of any terms of the Hub Implementing Agreement that may be involved. According
to these authorities, Article I, Section 11 has not been limited to “dispute[s] or controvers[ies] with

respect to the interpretation, application or enforcement of any provision of” New York Dock. At

page 10 of the appeal, however, UP claims that New York Dock arbitration must have something

to do with labor protective benefits or operational changes needed for the approved merger
transaction; otherwise, the arbitrator has no jurisdiction. This assertion is wrong for at least four
reasons.

First, ever since Lace Curtain, as stated most recently in Burlington Northern, Inc., Finance

Docket No. 32549 (Sub-No. 23), (BLET Ex. 4 at 2, “if the parties . . . disagree on the interpretation
of an implementing agreement, the issues are resolved by arbitration, subject to an appeal under our
differential Lace Curtain standard of review.” (Footnote omitted).

Second, the interpretation sought by BLET is related to the operational changes needed for
the merger transaction, which UP now wishes to circumvent, and, therefore, also relates to the
employees’ protections provided through the language contended in the Hub Implementing
Agreement and the applicable Side Letter.

Third, UP in judicial forums has submitted the argument that employees filing hybrid breach
of collective bargaining agreement and breach of duty of fair representation cases arising from the
Carrier’s application of the Hub Implementing Agreements must file and progress claims under

Article I, Section 11 of the New York Dock conditions. See, e.g., UP’s Brief in Stroud v.

Brotherhood of Locomotive Engineers and Union Pacific R.R., U.S. Court of Appeals for the Fifth

Circuit, Case No. 02-40579, at 18-19 (BLET Ex. 5) (“well settled that disputes over the modification

of seniority rights of employees in connection with STB approved mergers must be resolved under
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the arbitration procedures contained in the New York Dock conditions. * * * The mandatory

arbitration procedures are set forth in Article I, Section 11 ....”); UP Brief in Moore v. Brotherhood

of Locomotive Engineers and Union Pacific R.R., U.S. Court of Appeals for the Tenth Circuit, Case

No. 00-3219, at 18 (BLET Ex. 6) (“Article I, Section 11 of the New York Dock conditions provides

for arbitration of disputes arising over the interpretation and application of the particular terms

of a negotiated or arbitrated implementing agreement.”’), UP Brief in Kasel v. Brotherhood of

Locomotive Engineers and Union Pacific R.R., U.S. Court of Appeals for the Tenth Circuit, Case
No. 01-1088, at 33 (BLET Ex. 7). The UP was successful in all of these cases by having the Court
dismiss for lack of jurisdiction on the basis that these claims required the interpretation of the
provisions of the Hub Implementing Agreements, as to which Article I, Section 11 was provided
exclusive primary jurisdiction. See, e.g., Stroud v. Brotherhood of Locomotive Engineers, Decision
of Fifth Circuit (BLET Ex. 8); at 2, 3; also Kasel v. Brotherhood of Locomotive Engineers, Decision
of Tenth Circuit (BLET Ex. 9), at 2.

Finally, UP has not provided any basis supporting its concept that some time after two years
but before six years the Board’s jurisdiction over the Hub Implementing Agreements automatically

expires, even if the Carrier has not sought to act under Article I, Section 2 of the New York Dock

conditions. In pertinent part that condition states:

The rates of pay, rules, working conditions and all collective
bargaining and other rights, privileges, and benefits (including
continuation of pension rights and benefits) of a railroad’s employees
under applicable laws and/or existing collective bargaining
agreements or otherwise shall be preserved unless changed by future
collective bargaining agreements or applicable statutes. (Emphasis
supplied).

Even though Carrier suggests the matters in dispute revert to Railway Labor Act status, UP has never
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served a Section 6 Notice to bargain on the changes sought in the Hub Implementing Agreements.
Why? By utilizing Article IX the Carrier can establish the interdivisional service without more;
only the terms and conditions referred to in Sections 2 and 3 are subject to interest arbitration. UP
Ex.Dat 17, 18.

Moreover, the question is answered by the Commission’s decision that followed Springfield
Terminal by several years. CSX Corporation - - Control - - Chessie System, Inc., et al (Arbitration
Review), Finance Docket N0.28905 (Sub-No. 27) (service date of November 22, 1995) (BLET Ex.

10). In this case, the Carrier served notice in 1994 under New York Dock imposed in transactions

which had been approved by the Commission as early as 30 years prior thereto. CSXT sought to
merge operations in the proposed Eastern District by use of a single pool of employees. The

employees objected on the basis that CSXT had to notice and implement New York Dock related

coordinations when the former carriers first came under common control or soon thereafter. Even
though the authority had been used and existed for thirty years, the Commission rejected the union’s
position and held that it had “never imposed a deadline on making merger-related operational
changes,” because “causality is not diminished with the basis of time.” Id., 9. The decision of the

New York Dock arbitrator was upheld upon the basis that there was a reasonably direct connection

between the agency’s decisions and the 1994 coordination. Id., 10. Here, there is such connection
between the Hub Implementing Agreement, and the stealth bypass by UP to circumvent its merger-

related obligations. The rationale in CSX Corporation is equally applicable to this case. CSXT

bound itself to New York Dock procedures. UP also bound itself to those conditions as embodied

in the Hub Implementing Agreement. The implementing agreements incorporated those procedures

subject to change by voluntary agreement, an agreement under the RLA notice, negotiation and

21



mediation procedures, or by a future transaction under New York Dock.

D. THE ARBITRATOR DID NOT COMMIT EGREGIOUS ERROR. HER
DECISION DRAWS ITS ESSENCE FROM THE PROTECTIVE CON-
DITIONS AND THE HUB IMPLEMENTING AGREEMENTS, WHICH
INTERPRETATIONS ESTABLISH THAT THE PRE-EXISTING CBAS ARE
IN CONFLICT WITH THE IMPLEMENTING AGREEMENTS. THE
LATTER SUPPLANT ARTICLE IX AS NECESSARY, AS FOUND BY THE
ARBITRATOR.

If the Board decides to review the New York Dock Arbitrator’s decision, notwithstanding

its recent decisions on similar issues involving the interpretation and application of implementing
agreements - - and by raising the issue we do not mean to suggest the Board should - - we submit

the opinion in CSX Corporation, supra, is informative. In that case, the Arbitrator’s findings on

linkage were entitled to deference and would only be reversed upon a showing of egregious error.
In addition, as to that case, the Commission said that the issue of whether the railroad had bound
itself to follow RLA procedures (the reverse of here), in undertaking the changes at issue, involved
factual issues, which findings warranted the agency’s deference. Here, the railroad bound itself to

the New York Dock and the Hub Implementing Agreement procedures. From that observation, it

is clear, we submit, that (1) the Arbitrator had before her an issue of causation, and (2) that she found
on the facts before her that UP had bound itself on changes in home terminals, creation of new
interdivisional service extending the ID service agreed upon in the Hub Implementing Agreement
negotiations, and reducing the pay of the engineers on the extended runs. BLET requests the
affirmance of the Arbitrator’s award, as done in that case. Linkage in this case without a doubt, and
as found by the Arbitrator, arose from the parties’ decision to achieve the full transportation benefits
of the merger by overriding to the extent necessary the existing collective bargaining agreement and

replacing it with inter-railroad changes covered by the imposed New York Dock conditions.
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Whether UP and BLET were right or wrong in that decision, is irrelevant to this Board’s ruling, as
it was in the cases cited by BLET herein.

In Burlington Northern, Inc. et al. - Control and Merger - Santa Fe Pacific Corporation, et

al. (Arbitration Review), STB Finance Docket No. 32549 (Sub-No. 23), this agency had before it a
similar case. In that case, BNSF and the United Transportation Union agreed upon an implementing
agreement concerning a consolidation several years after the BN and Santa Fe had been approved.
The parties could not agree on two matters, one of which was whether the protections under the New
York Dock conditions or the National Agreement I.D. service applied. BNSF argued that subsequent
extended run changes sought by it were unavailable to the separate carriers before the merger and,

as such, were inter-railroad changes covered by the New York Dock conditions imposed in the

merger case. UTU contended that the National Agreement protections applied. The New York Dock
arbitration panel found that, as an unresolved matter, the runs at issue were interdivisional service
changes, the National Agreement protections applied, and that it was not necessary to override the
existing collective bargaining agreement which had been applied following the merger to achieve
the transportation benefits of the transaction. BLET Ex. 4 at 2.

At the outset, the Board described the limited standard of review in a case of this nature and
its “deference to the arbitrator’s competence in this area and special role in resolving labor disputes.”
1d., 4. In this respect, the Board stated that it is “particularly deferential to findings of fact made by
arbitrators, setting them aside only when shown they constitute egregious error” and accordingly
established that its analysis would focus “on whether BNSF has met its burden of proof under these
criteria.” Id.

The reasoning of the Board in that case is fully applicable to that at bar and leads to the same
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conclusion that was made by the agency in September 2002. Finding no basis to review the award
under Lace Curtain, the Board rejected BNSF’s contention that it implicated “recurring or otherwise
significant issues.” Id., 5. The Board explained that the Arbitrator looked to see if the prior CBA
applied to the employees and then if it could be given effect without depriving the public of the
transportation benefits of the acquisition. Id. Therefore, the Board held that the Arbitrator’s action
“in interpreting a CBA is the kind of task in which arbitrators routinely engage and does not present
an issue of general importance regarding the interpretation of our labor conditions.” Id. (Footnote
omitted).

Next, this agency found that BNSF had not carried its “heavy evidentiary burden to show
why” the Board must overturn the findings of the arbitral panel. Id. In this regard, the Board pointed
out that BNSF had not shown that the Arbitrator’s findings “reflect[ed] egregious error or that the
Award is irrational.” All the Arbitrator found was that “the changes at issue were, in fact,
interdivisional changes of an existing railroad, ATSF.” Id. Inregard to the Board’s holding that the
Arbitrator had not acted irrationally, it said that the petitioner had not carried its burden of proof on
that record that “the application of the CBA would prevent the intended transportation benefits of
the transaction.” Id. at 6.

The Board next rejected BNSF’s assertion that the Award did not draw its essence from New

York Dock. Relying, in part, on Article I, Section 3 of the New York Dock conditions, the Board

disposed of this issue in these terms: “In this case, consistent with New York Dock, the Panel

interpreted the prior CBA, found that it applied to the issue runs, and concluded that affected

employees could properly choose the CBA protections over the New York Dock protections.” Id.

(Footnote omitted).
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Finally, the Board rejected BNSF’s claim that the Arbitrator “exceeded the scope of its
authority.” Id., 7. Reflecting upon the oft-stated judicial premise that the work of arbitrators is to
interpret agreements and as long as they do so, even if they are totally wrong,’ the award must be
upheld, the Board stated:

As discussed above, the Panel did not abrogate or override the
imposed New York Dock conditions. Instead, it interpreted the
National Agreement and found that it was not necessary to abrogate
that agreement in order to implement the transaction. [Footnote
omitted]. Such a determination is a matter well within the expertise
of arbitrators. [Footnote omitted].

The same reasoning applies to the instant case. The Arbitrator interpreted both the New York

Dock imposed Hub Implementing Agreement and the National Agreement. She found that the New

Contrary to the views expressed by UP, part by the ruling in Union Pacific R.R. v.
Surface Transportation Board, 358 F.2d 31 (D.C. Cir. 2004), review of an Arbitration Award is not
endless. Asthe Supreme Court stated in Major League Baseball Players Ass’n v. Garvey, 532 U.S.
504, 509 (2002), (per curiam), judicial review of a labor-arbitration decision . . . is very limited.
Courts are not authorized to review the arbitrator’s decision on the merits despite allegations that the
decision rests on factual errors or misinterprets the parties’ agreement . ... “[T]he fact that “a court
is convinced [the arbitrator] committed serious error does not suffice to overturn [the arbitrator’s]
decision.”

Perhaps the concept of what is an egregious error is summed up best by Judge Posner
of the Seventh Circuit in Hill v. Norfolk Western Ry., 814 F.2d 1192, 1194-95 (7® Cir. 1987):

As we have said too many times to want to repeat again, the question
for decision by a federal court asked to set aside an arbitration award
... isnot whether the arbitrator or arbitrators erred in interpreting the
contract, it is not whether they clearly erred in interpreting the
contract, it is not whether they grossly erred in interpreting the
contract . . .. If they did, their interpretation is conclusive . . .. [A]
party will not be heard to complain merely because the arbitrators’
interpretation is a misinterpretation.

Simply put, they just must interpret the agreement.
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York Dock Implementing Agreement overrode the National Agreement in several respects so that
only certain runs of an interdivisional nature and changes in terminals could be made at this time.
While these actions did not abrogate the National Agreement, the parties saved or preserved those
changes to its application so that changes to the involved runs could not subsequently be made
unilaterally or on an ad hoc basis. The Implementing Agreement restrictions would have to be

changed consistent with Article I, Section 2 of New York Dock by voluntary agreement or through

the Section 6 procedures of the Railway Labor Act, or by New York Dock, or other Board-imposed

conditions related to a subsequent transaction. The findings on which that determination was made

are not egregious nor irrational, and the Award draws its essence from New York Dock and the New

York Dock negotiated Hub Implementing Agreements. The Arbitrator did not abrogate the New
York Dock Conditions; rather, she enforced them. The Award she drew is reasonable, well within
her arbitral expertise, and did not exceed the scope of her authority. In sum, UP has failed to carry

its burden to make any of the required showings under the Lace Curtain standard of review.®

UP’s reliance on alleged past practice at pages 22-26 also fails to denigrate the
Arbitrator’s conclusions. Factually, as shown from the differences in agreement language, it is clear
the UP and BLET intended a different result in these Hubs. If UP, as the draftsman of the
Implementing Agreements, had intended the application to be similar, it knew how to obtain that
result. Furthermore, past practice is difficult, if not impossible, to establish. In United Transp.
Union v. St. Paul Depot Co., 434 F.2d 220, 222-23 (8™ Cir. 1970), cert. denied, 401 U.S. 975 (1971),
the Court said in terms destructive of UP’s strained argument that a past practice existed which
required Arbitrator Kenis to find that Article IX applied:

An “established practice under the [Railway Labor] Act should
demonstrate not only a pattern of conduct but also some kind of
mutual understanding, either express or implied. Thus, prior behavior
by itself, although similar to the acts in dispute, falls short of an
“established practice.” Whether prior conduct establishes a working
practice under the Act depends upon consideration of the facts and
circumstances of the particular case. Among the factors one might
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Any doubt that might remain, we submit, is removed by the Board’s similar findings and

holding in USX Corporation - Control Exemption - Transtar, Inc. (Arbitration Review), STB Finance

Docket No. 33942 (Sub-No. 1) (September 19, 2002) (BLET Ex. 3, at 6-7. There too an Arbitrator
“simply interpreted the parties’ implementing agreement carrying out the conditions.” And, as
suggested here, the Board found and held:

Examining the language of the implementing agreement and other
indicia of intent, the Arbitrator determined that the parties themselves
intended to precertify affected employees so as to eliminate the need
to show causation in this case, and the carrier’s arguments accurately
reflect the bargain it made with TCU.es We do not find that the
Arbitrator’s decision in this regard was egregious error, or that
petitioner has demonstrated any other basis under our Lace Curtain
standards that would warrant our review. [Footnote omitted].

¢ Thus, the Arbitrator’s decision should not be broadly construed,
nor read in any way as departing from the general principle that to
receive benefits under the New York Dock conditions, an employee
must demonstrate that he or she was adversely affected by a Board
authorized consolidation.

In sum, the Arbitrator’s decision does not warrant review and there is no basis upon which

Footnote 6 continued:

reasonably consider would be the mutual intent of the parties, their
knowledge of and acquiescence in the prior acts, along with evidence
of whether there was joint participation in the prior course of conduct,
all to be weighed with the facts and circumstances in the perspective
of the present dispute.

Here, in addition to the differences previously shown, i.e., different union committees and
agreements were involved, UP never attempted to or placed into effect different extended runs or
additional I.D. service in the North Little Rock/Pine Bluff Hub or the other two Hubs. Thus, there
has been absolutely no “prior conduct of the[se] parties which has attained the dignity of a
relationship understood by the parties to at least impliedly serve as if part of the [Hub Implementing
Agreement].” Id., 222.

27



it can or should be set aside.
E. MOREOVER, PETITIONER’S CLAIM THAT THE INVOLVED INTER-
DIVISIONAL SERVICE IS NECESSARY IS INACCURATE AND SIMPLY
DOES NOT JUSTIFY ITS ATTEMPT TO TRANSFER WEALTH FROM
THE EMPLOYEES TO UP.

In a last ditch attempt to provide some justification for review, UP asserts that as a result of
increased traffic at Memphis there is congestion that requires that the service run through Pine Bluff
to North Little Rock. Currently, some trains run to Pine Bluff where there is an exchange of the crew
that proceeds with the train. No justification has been provided by UP for the interdivisional service
through the Kansas City Hub and the St. Louis Hub.

There are at least three reasons why UP’s contentions must be rejected. From the outset of
the merger, UP’s hub-and-spoke arrangement has caused congestion, which has continued since the

UP/SP merger and still continues. See “Woes at Union Pacific Create a Bottleneck for the

Economy,” Wall Street Journal, July 22, 2004, at A1. (BLET Ex. 11). As well known and this

article establishes, much of the congestion arises from UP’s refusal to hire and train a sufficient force
of operating employees. The institution of interdivisional service is, if at all, a band aid that will not
heal the problem.

The claim that there has been a sudden surge of traffic in the Memphis - Little Rock Corridor
does not withstand scrutiny as the reason that UP must seek operational relief under Article IX of
the BLET 1986 National Agreement. On October 9, 1997, the date the North Little Rock/Pine Bluff
Hub Implementing Agreement was signed, the parties agreed to adjust the work equity of the former
St. Louis Southwestern (“SSW?”) engineers and the former UP engineers for the combined pool from

Memphis to North Little Rock. BLET Ex. 12. Based upon preexisting equity mileage, it was agreed
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that there would be thirty (30) prior-righted turns in the Memphis-North Little Rock freight pool
(X344-RE30). The agreement addressed the preexisting equity to the 30 turns in that pool as of
1997. Further, it provided that any new turn above 30 would be protected based upon seniority rights
in the Zone and, thereafter, from the Hub common engineers’ seniority roster.

As of October 9, 1997, the UP and BLET agreed that the preexisting mileage run by both
the former SSW crews and UP crews, under the UP (Missouri Pacific-Upper Lines) mileage
agreement, required that the pool be manned by 30 turns. 1d. at 25-a. This determination was
computed on the basis of UP’s data as stated in Side Letter No. 8 of the Hub Implementing. BLET
Exhibit 13.

At the New York Dock Arbitration Hearing on February 12, 2004, UP was provided with a

copy of BLE Exhibit “AB” and made no objection to making the exhibit a part of the record. A copy
thereof is attached hereto as BLET Exhibit 14.

BLE Arbitration Exhibit “AB” established the number of turns in the Memphis to North
Little Rock freight pool in February 10, 2004 to be thirty-one (31), with the thirty-first (31*) turn
(AR 21) being added on January 21, 2004, and the thirtieth (30™) (AR 24) being added on January
20,2004. As such, as of January 19, 2004, there were 29 turns in the Memphis to North Little Rock
freight pool (X344-RE30), one less than in the freight pool as of February 15, 1998, the date of
implementation of the North Little Rock/Pine Bluff Hub Merger Agreement.

If there had been an 81% increase in traffic in the Memphis to North Little Rock corridor,
there should have been a corresponding increase in the number of pool turns protecting the alleged

increase in traffic per the New York Dock Hub Implementing Agreement. In fact, as in January

2004, or September 30, 2004, at the filing of UP’s appeal herein, UP had twenty-nine (29) turns in
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the Memphis to North Little Rock freight pool, one (1) fewer than the 30 on the date of
implementation of the North Little Rock/Pine Bluff Hub Agreement. See BLET Ex. 15, Declaration
of Gary W. Bell, Local Chairman of BLET Division 182.

In short, the above facts show the primary reason for the Carrier’s use of Article IX to be
financial, not operational or for transportation benefits as that term is normally used. Here, there is
no operational efficiency. It already has the right to provide directional traffic in this Corridor. Id.,
§11. If anything, operations may be reduced a few minutes, no more. Those minutes even can be
limited by a running change of crews. The real change is the fact that UP can extend the run 51
miles and eliminate employee payments. By negating its commitments, UP will realize a reduction
in labor costs exceeding at a minimum $1.25 million annually. See BLET Ex. 14 at §Y8-11. This
cavalier treatment of its employees results in a transfer of wealth from those employees to the
Carrier. It does not constitute a benefit to the public.

CONCLUSION

Based upon the foregoing reasoning and authorities, the respondent Brotherhood of
Locomotive Engineers & Trainmen, a Division of the Rail Conference, International Brotherhood

of Teamsters, respectfully requests that the Board deny the petition for review.
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AFFIDAVIT OF DENNIS E. PENNING

Dennis E. Penning, under oath, states the following facts:

1. I was the Ge;leral Chairman, Brotherhood of Locomotive Engineers (“BLE”),
Union Pacific Railroad-Eastern Region (former Missouri Péciﬁc Railroad and former Chicago &
Eastern Illinois Railroad), from May, 1995, until October, 1998.

2. In my capacity as General Chairman, I was personally involved in all of the
negotiations of each of the several Hub Implementing Agreements, including, but not limited to,
the St. Louis Hub Merger Implementing Agreement, Kansas City Hub Merger Implementing
Agreement, and North Little Rock/Pine Bluff Merger Implementing Agreement that established
the labor conditions of the Union Pacific Railroad merger with the Southern Pacific
Transportation Company, pursuant to Surface Transportation Board Finance Docket 32760;

3. The Union Pacific Railroad (“UP”’) management insisted that the Merger
Implementation Agreements, pursuant to Finance Docket 32760, be negotiated on a “Hub” basis
whereby the major terminals would be merged separately, with all of the inbound/outbound
trackage to each terminal acting as "spokes” to the “Hub.”

4. Each of these “Hubs™ were negotiated separately in time, and thereafter ratified
by Membership vote of only those Members working on the territory of the newly proposed
“Hub”; each of the “Hubs” was implemented separately in time.

5. For example, the members living within the territory of the North Little
Rock/Pine Bluff Hub were not permitted to vote on the St. Louis Hub Merger Implementing

Agreement, or vice versa.
Exhibit 1
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6. Since the Carrier obtained vast, sweeping changes in the operations of trains in
the newly formulated “Hubs” (and “Spokes” to the Hubs), combining what were formerly
separate seniority districts, I insisted, and obtained, through Side Letter No. 20 in the North Little
Rock/Pine Bluff Hub Merger Implementing Agreement, Side Letter No. 9 in the Kansas City
Hub Merger Implementing Agreement, and Side Letter No. 10 in the St. Louis Hub Merger
Implementing Agreement, an express, written promise from the Carrier’s negotiator, M. A.
Hartman, General Director — Labor Relations, that the Carrier would not use, through the
“Savings Clause,” any preéxisting Collective Bargaining Agreement to undermine, change,
modify, or nullify any of the very provisions of the Hub Merger Implementing Agreements
under my jurisdiction that we were negotiating; these Side Letters were solely designed to
provide stability to my members and their families as to their operations of trains, their methods
of compensation for same, and the location of their home terminals, following the traumatic
upheaval caused by the Union Pacific Railroad Company/Southern Pacific Transportation
Company merger pursuant to Finance Docket No. 32760.

7. Unlike the Hub Merger Implementing Agreements negotiated by other General
Chairmen on other geographical territories of the Union Pacific Railroad Company, I did not
agree to a Collective Bargaining Agreement provision that preserved the Carrier’s former rights
under Article IX, 1986 BLE National Agreement;

8. The notices served by the Carrier on May 16, 2003, May 29, 2003, and August
29, 2003, purportedly under authority of Article IX, 1986 BLE National Agreement, would

violate Article [V-Applicable Agreements of each of the Hub Agreements under my former

jurisdiction - - North Little Rock/Pine Bluff, Kansas City, and St. Louis - - in that the changes
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proposed would conflict with the specific provisions related to the pools currently established by
the Hub Merger Implementing Agfeements, as well as the permanent home terminals of Pine
Bluff, Arkansas, North Little Rock, Arkansas, St. Louis, Missouri, Kansas City, Missouri, and
those specific provisions that Jefferson City would remain a home terminal for current

employees until those employees were attrited.

STATE OF MISSOURI )

) SS.
COUNTY OF ST.LOUIS )

I, Dennis E. Penning, after being duly sworn upon my oath, state that I have read the
foregoing, and the information contained therein is true and correct to the best of my knowledge,
information, and belief.

Dennis E. Penning

’:g_ ; SUBSCRIBED AND SWORN TO before me, a Notary public this l ( 2 day of

, 2004.
Notary Public } 4’ 2’

KATHLEEN WM, STRAWSER

’ Notary Public ~ Notary Sea)
My Commission Expires: O ST';IE LSSISMC'EST’JR'
: . un

My Commission Expires: Feb. 10, 2007
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SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 32549 (Sub-No. 24)

THE BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY-
PETITION FOR REVIEW OF ARBITRATION AWARD

Decided: September 24, 2002

We are denying a petition filed by The Burlington Northern and Santa Fe Railway
Company (BNSF) seeking review of an arbitration award that was issued on April 25, 2002, by a
panel chaired by neutral member Christine D. Ver Ploeg that granted benefits under the New
York Dock labor protective conditions' to Ms. Diane Suchy (Ms. Suchy or claimant).

BACKGROUND

In 1993, our predecessor, the Interstate Commerce Commission (ICC), approved the
control and merger of the Burlington Northern Railroad Company (BN) and The Atchison,
Topeka and Santa Fe Railway Company,” subject to the standard New York Dock conditions. As
a result of the ICC’s approval, the transaction was consummated and the two companies
combined operations.

In a letter dated November 1, 1995, BNSF notified Ms. Suchy that, as a result of the
transaction, her position was to be abolished effective January 1, 1996. Ms. Suchy had been
emploved as a Manager of Administration in BN’s Mechanical Department at Fort Worth, TX.
The letter advised Ms. Suchy that she could either receive a separation payment or exercise any
seniority rights and receive no separation payment. The letter indicated that Ms. Suchy needed to
choose one of the alternatives and advise the carrier of her decision by December 31, 1995.

In a letter dated November 21, 1995, Ms. Suchy advised BNSF that she wanted to
exercise her seniority under a union agreement and return to a clerical position. She further
indicated that, prior to selecting any of the options that BNSF had offered, she wanted to be
advised if she would be eligible to receive a displacement allowance under the New York Dock
conditions. Ms. Suchy further stated that she elected to receive a dismissal allowance if not
entitled to a displacement allowance under the New York Dock conditions.

' See New York Dock Ry.-Control-Brooklvn Eastern Dist., 360 I.C.C. 60 (1979).

? Burlington Northern et al.-Merger—Santa Fe Pacific et al., 10 1.C.C.2d 661 (1995).

Exhibit 2
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In a letter dated December 14, 1995, BNSF advised Ms. Suchy that she was not eligible
for New York Dock benefits because she had a management position.> BNSF stated further that,
if she continued to believe that she was eligible for New York Dock benefits, she should provide
additional information to support her claim. In 1996, Ms. Suchy exercised her union seniority and
obtained a position as a Customer Service Representative in BNSF’s Revenue Management
Department in Minnesota and has remained in that position since then.

In a letter dated June 29, 1998, counsel for claimant advised BNSF that he was submitting
a claim on her behalf for a displacement allowance under the New York Dock conditions. In the
letter, counsel asserted that Ms. Suchy was a non-agreement, exempt employee who was
adversely affected by the BNSF merger and was thus entitled to benefits under Article IV of New
York Dock.* The letter indicated that, when Ms. Suchy’s job was eliminated, she had to exercise
her union seniority to obtain a clerical position at a significant salary decrease and loss of other
fringe benefits.

BNSF and claimant’s counsel continued to correspond but were unable to resolve the
claim. They then submitted the dispute to arbitration before Neutral Ver Ploeg.” The arbitration
hearing was held on April 16, 2002. There, BNSF asserted that Ms. Suchy was a management
employee and therefore was not entitled to New York Dock benefits. BNSF also challenged the
timeliness of Ms. Suchy’s claim, contending that the claim was barred by what it claims was the
applicable statute of limitations and by the doctrine of laches because it was filed more than 2
years after her position was eliminated. Claimant asserted that the statute of limitations and the
doctrine of laches did not apply and that, in any event, the claim was timely filed.

Neutral Ver Ploeg’s award, which was issued on April 19, 2002, determined that Ms.
Suchy was entitled to New York Dock benefits. Based on Ms. Suchy’s testimony and affidavits
from the former head of her department and her direct supervisor that were submitted by BNSF,
Neutral Ver Ploeg found Ms. Suchy’s position to have been that of a “highly responsible”
administrative assistant rather than that of a manager.

> In BNSF’s December 14, 1995 letter, Wendell A. Bell (Director, Labor Relations)
stated that he was responding to Ms. Suchy’s “claim for New York Dock benefits.”

* Article IV reads: “Employees of the railroad who are not represented by a labor
organization shall be afforded substantially the same level of protection as are afforded to
members of the labor organizations under these terms and conditions.”

5 The arbitration panel also considered a claim for New York Dock benefits brought by
another employee, Margaret Ellingston. The award determined that Ms. Ellingston was not
entitled to New York Dock benefits because she had a management position. The claim of Ms.
Ellingston is not before us in this appeal.
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The arbitrator also rejected BNSF’s assertion that Ms. Suchy’s claim was untimely. She
determined that Ms. Suchy’s letter of November 21, 1995, was a timely notice of her claim. The
arbitrator noted that: “[while] it remains disturbing that Ms. Suchy did not further press this claim
until 1998 [, if BNSF] had shown more than speculative prejudice as a result of this two and one-
half year delay, decision on this question may well have gone the other way.”

BNSF filed its petition to review the arbitration award on May 15, 2002. Claimant filed a
reply on June 4, 2002. On June 24, 2002, BNSF filed a reply to claimant’s reply, and claimant
responded on July 8, 20027

DISCUSSION AND CONCLUSIONS

Under 49 CFR 1115.8, the standard for review of arbitration decisions is provided in
Chicago & North Western Tptn. Co.-Abandonment, 3 I.C.C.2d 729 (1987) (Lace Curtain), aff'd
sub nom. International Broth. of Elec. Workers v. ICC, 862 F.2d 330 (D.C. Cir. 1988). Under
Lace Curtain, we accord deference to arbitrators’ decisions and will not review “issues of
causation, calculation of benefits, or the resolution of factual questions™ in the absence of
egregious error. Review of arbitral decisions has been limited to “recurring or otherwise
significant issues of general importance regarding the interpretation of our labor conditions.” Id.
at 736. We generally do not overturn an arbitral award unless it is shown that the award is
irrational or fails to draw its essence from the imposed labor conditions or it is outside the scope
of authority granted by the conditions. Applying these standards here, we find no basis for
reviewing and overturning the arbitrator’s decision in this case.

BNSF does not challenge the arbitrator’s conclusion that Ms. Suchy was a clerical
employee eligible for New York Dock protection. Rather, the carrier limits its arguments to two
issues dealing with the timeliness of the claim. First, BNSF argues that a 2-year statute of
limitations applies and bars this claim. Second, the railroad argues that Ms. Suchy’s 2% year
delay in prosecuting her claim requires that we find the claim to be barred by the doctrine of
laches.

Statute of Limitations. BNSF asks us to review the arbitrator’s determination that Ms.
Suchy’s claim was timely filed. The carrier acknowledges that neither the BNSF merger decision
nor the New York Dock conditions set a time limit for filing claims for benefits. BNSF contends,

¢ Arbitration Award at 12.

7 BNSF also filed a Motion for Leave to File a Reply, contending that Ms. Suchy’s reply
contains misstatements. The claimant objected to BNSF’s Motion. We will accept these
supplemental filings in the interest of a complete record.

-~
]
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however, that the general 2-year statute of limitations for filing complaints in 49 U.S.C. 11705(c)®
should apply to claims for New York Dock benefits.

BNSF argues that application of the 2-year limit bars Ms. Suchy’s claim for New York
Dock benefits. The carrier contends that Ms. Suchy’s claim arose in December 1995 when her
position was eliminated and she was notified that she was not entitled to New York Dock
benefits. However, the railroad states, Ms. Suchy did not file a sufficient complaint for benefits or
invoke arbitration until the submission of the letter from her counsel dated June 29, 1998. BNSF
contends that Ms. Suchy’s letter of November 17, 1995, was a preliminary inquiry into whether
she was eligible for New York Dock benefits and should not be considered a “complaint”
sufficient to satisfy the 2-year statute of limitations. Even if the November 17, 1995 letter were
considered a complaint, BNSF argues, the claimant waived her right to arbitrate the dispute
pursuant to New York Dock because she delayed seeking arbitration for more than 2" years,
thereby failing to satisfy the statute of limitations.

In support, BNSF cites Modin v. New York Central Company, 650 F.2d 829 (1980)
(Modin), cert. denied, 454 U.S. 967 (1981), which held that the 2-year statute of limitations, now
in section 11705(c), applied to complaints filed initially in court as well as complaints before the
agency. Thus, the court found time-barred a court action for damages brought by an employee’s
widow against a railroad alleging that cancellation of an insurance policy after the 1966 merger of
the Pennsylvania and New York Central railroads violated an ICC order that extended employee
benefits to non-union employees.

In reply, claimant asserts that the arbitrator correctly found that her claim was timely filed
and that her letter of November 17, 1995, was timely notice of her claim. In addition, claimant
argues that a 2-year statute of limitations does not apply to claims under the New York Dock
conditions. Claimant suggests that, in any event, a carrier’s failure to provide New York Dock
benefits can be viewed as a continuing violation regarding which a claim would be proper at any
time during the 6-year protective period.

The arbitrator’s finding that Ms. Suchy’s letter of November 21, 1995, gave BNSF timely
notice of her claim for New York Dock benefits is limited to the specific facts of this case and is
reasonable. BNSF’s letter of November 1, 1995, advising Ms. Suchy that her position was being

% Section 11705(c) reads: “A person must file a complaint with the Board to recover
damages under section 11704(b) of this title within 2 years after the claim accrues.” Section
11704(b) reads: “A rail carrier providing transportation subject to the jurisdiction of the Board
under this part is liable for damages sustained by a person as a result of an act or omission of that
carrier in violation of this part. A rail carrier providing transportation subject to the jurisdiction of
the Board under this part is liable to a person for amounts charged that exceed the applicable rate
for the transportation.”
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eliminated, asked her to notify the company by December 31, 1995, whether she decided to either
accept a separation payment or exercise any union seniority. Ms. Suchy’s November 21, 1995
response claimed that she was entitled to some type of New York Dock benefits and indeed
BNSF itself referred to Ms. Suchy’s letter as a “claim for New York Dock benefits.” BNSF has
failed to show that, under these circumstances, the arbitrator erred in finding that Ms. Suchy’s
1995 letter was a claim for New York Dock benefits.

And, having found no basis for overturning the arbitrator’s determination that Ms. Suchy’s
1995 letter was a claim, we need not address (1) BNSF’s assertion that the 2-year limitation in
section 11705(c) should be applied to the filing of claims or the request for arbitration under New
York Dock or (2) the applicability of Modin.

Laches. BNSF further contends that the claimant’s delay in processing her claim amounts
to laches, citing arbitration decisions that recognize laches to bar delayed claims.® BNSF asserts
further that it was prejudiced by the delay in processing the claim and hampered in focating and
presenting documents and witnesses who could testify on its behalf. It notes that it was unable to
present a certain witness who could have testified about the nature of Ms. Suchy’s duties because
the witness had retired and was not available to testify at the arbitration hearing. Ms. Suchy’s
delay in prosecuting her claim raises an issue of laches.

Ms. Suchy disputes that laches barred her claim, and cites arbitration decisions that
rejected laches as applicable to arbitrations under the New York Dock conditions.” She also
disputes BNSF’s assertions that it has been prejudiced by her delay in filing the claim. She argues
that BNSF should have had the records available to submit in the arbitration proceeding. She
notes that BNSF submitted affidavits from employees, including one from a retired employee who
was Ms. Suchy’s supervisor. The claimant asserts that testimony from those employees would
have added little to their written affidavits.

We have recognized that arbitrators can dismiss claims for laches. In Grand Trunk
Western Railroad Company—Merger—Detroit and Toledo Shore Line Railroad
Company—Arbitration Review, Finance Docket No. 28676 (Sub-No. 2) (STB served Feb. 26,
1996) (GTW), we affirmed an arbitrator’s decision that dismissed claims for New York Dock
benefits because the claims were delayed for almost 7 years. In the decision, we noted that an

® Southern Railway Company v. International Brotherhood of Boilermakers, Iron Ship
Builders. Blacksmiths, Forgers and Helpers (Muessig, 1990); Transportation-Communications
International Union v. Norfolk and Western Railway (LaRocco, 1990).

19 Brotherhood of Railway Carmen v. Burlington Northern Railroad Company (Marx,
1984); Transportation-Communications International Union v. Union Pacific Railroad Company

(Stallworth, 1988).
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arbitrator acting under delegated authority could bar stale claims when the delays could make it
difficult or impossible to determine whether claims are valid. We indicated further that: “[i]n the
absence of any particular statutory deadlines for filing, or of any agency rule concerning the
subject, we think that it is appropriate for the arbitral board to make determinations concerning
timeliness, as necessary to protect the integrity of the arbitral process.” Id. at p.4.

Here, as in GTW, the arbitrator has looked to the need to protect the integrity of the
arbitral process in deciding whether Ms. Suchy’s claim should be barred by laches. In finding that
the passage of 2' years did not constitute an unreasonable delay in filing the claim, the arbitrator
based her conclusion on BNSF’s having shown only “speculative prejudice” as a result of the
delay. In making her finding, the arbitrator employed the standard we had previously upheld in
GTW. Her application of that standard to the facts of this case was not unreasonable. As the
presiding officer at the hearing as well as the adjudicator, the arbitrator was in a position to make
that determination. We apply our deferential Lace Curtain standard of review and, therefore, we
will not disturb the arbitrator’s determination on the issue of laches.

Accordingly, we will deny BNSF’s appeal.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:

1. BNSF’s motion for leave to file a reply is granted.
2. BNSF’s appeal is denied.

3. This decision is effective on the date of service.

By the Board, Chairman Morgan and Vice Chairman Burkes.

Vernon A. Williams
Secretary
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SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 33942 (Sub-No. 1)
USX CORPORATION-CONTROL EXEMPTION-TRANSTAR, INC.

(Arbitration Review)

Decided: September 19, 2002

Tracks, Traffic, and Management Services, Inc. (TTMS or petitioner) has appealed an
arbitration award entered by a panel chaired by neutral member John C. Fletcher, addressing a
dispute between TTMS and the TransportationeCommunications International Union (TCU or
respondent). We will not review the award.

BACKGROUND

In USX Corporation-Control Exemption—Transtar, Inc., STB Finance Docket No. 33942
(STB served Nov. 30, 2000), we exempted from the prior approval requirements of 49 U.S.C.

11323-25 the acquisition by USX Corporation (USX) of control of Transtar, Inc. (Transtar) and
five rail carriers controlled by Transtar. The exemption authority was subject to the standard
labor protective conditions in New York Dock Ry —Control-Brooklyn Eastern Dist., 360 1.C.C.
60 (1979) (New York Dock).

As part of the transaction, the administrative and support functions for carriers controlled
by Transtar were transferred from the Bessemer and Lake Erie Railroad Company (BLE), which
had performed all of these functions for Transtar’s carriers, to TTMS, a noncarrier subsidiary of
Transtar. On December 22, 2000, TTMS, BLE, and TCU signed an implementing agreement
transferring clerical employees from BLE to TTMS and realigning clerical positions on BLE. The
agreement allowed BLE employees who were performing the transferred work the choice of
either following their work to TTMS or remaining with BLE. Pay rates for TTMS clerical
positions were set at the same or higher rates than pay rates for the comparable BLE positions. In
addition, the implementing agreement also required BLE, on written request, to furnish test
period average (TPA) data, computed in accordance with Article I, section 5 of the New York
Dock conditions, to employees who would be affected by the transaction.!

! Under Article I, section 5 of the New York Dock conditions, a TPA is determined by
(continued...)
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When bidding on positions closed, on January 11, 2001, every affected employee had
obtained a position: 83 with TTMS and 29 with BLE. All but one of the affected employees
used their prior rights in the bidding process, and all but four obtained their first choice of
positions.

The transaction was consummated at the close of business on March 23, 2001. On the
next business day, the BLE employees who had elected to follow their work to TTMS became
TTMS employees. The transferred employees reported to work in the same building and,
consistent with the implementing agreement, performed similar work at identical (or sometimes
higher) rates of pay.

The dispute at issue here arose when several affected clerical employees who had
transferred from BLE to TTMS obtained their TPA data and then filed claims for New York
Dock displacement allowances with TTMS and BLE. The claimants sought displacement
allowances for selected months in which their actual earnings fell short of their average monthly
earnings calculated by the TPA formula.

TTMS rejected these claims, asserting that, because the claimants were performing similar
work at the same (or higher) rates of pay, they had not been “placed in a worse position” as a
result of the Transtar transaction and were not eligible for displacement allowances under the
New York Dock conditions. TCU, representing the employees, responded that the implementing
agreement committed TTMS to treating all of the employees who had transferred to TTMS as
“displaced employees” within the meaning of New York Dock, thereby entitling them to
displacement allowances when their monthly compensation fell below their TPAs.

Unable to resolve the dispute, TTMC and TCU agreed to invoke arbitration pursuant to
Article I, section 11 of the New York Dock conditions and selected John C. Fletcher as neutral
member. The parties filed and exchanged written submissions in advance of the arbitration
hearing, which was held on January 29, 2002.

Arbitration. At the arbitration hearing, TCU asserted that, when the parties negotiated the
implementing agreement, they agreed to recognize that any employee whose position was
abolished as a result of the transaction was to be considered a “displaced employee” entitled to
New York Dock benefits. TCU claimed that this understanding was implicit in the requirement in

'(...continued)
dividing by 12 the total compensation received by the employee and the total time for which he
was paid for the 12-month period immediately preceding the date of the displacement. The TPA
produces a monthly average compensation and average monthly time for which the employee was

paid.

39)
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Article VII® of the implementing agreement that “affected” employees be given TPA data on
request. To support this assertion, TCU submitted copies of correspondence between the parties
and excerpts from notes of TCU officials that detailed the discussions held by the parties while
negotiating the implementing agreement. On the grounds that it was already acknowledged in the
implementing agreement that all employees were adversely affected and considered as displaced
employees, TCU asserted that TTMS was required to compensate each transferring employee
when his monthly compensation fell below his TPA.

Conversely, TTMS claimed that Article VII was not intended to automatically certify
employees for New York Dock benefits. TTMS argued that Article VII required the employees
to show not only that they were entitled to receive a monthly displacement allowance pursuant to
their TPA data, but more significantly that they were adversely affected by the transaction. It
argued that the claimants were not adversely affected because they worked under the same or
better compensation packages, were subject to the same labor agreement terms, and were
performing the same clerical work that they performed as BLE employees.

Further, while acknowledging that the claimants’ actual earnings occasionally fell below
their TPAs, TTMS claimed that the lower earnings were not caused by the Transtar
reorganization or the transfer of functions to TTMS. According to TTMS, the claimants’
earnings occasionally fell below their TPAs because TPA comparisons are based on monthly
earnings and some calendar months (e.g., February) are shorter than the “average” month. TTMS
asserted that, all other things being equal, an employee who is paid at an hourly or daily rate

> That Article reads as follows:
Article VII-Filing Claims for Protective Benefits:

BLE will, on written request, furnish a test period average (TPA) to all BLE employees
who, pursuant to this agreement: 1) follow their position/work to TTMS; 2) transfer to
TTMS; (3) or remain with their position/work on BLE. BLE will also, on written request,
furnish a TPA to those BLE employees who are unable, through no fault of their own, to
follow or remain with their position/work on either company, TPAs will be calculated in
accordance with Article I, Section 5 of New York Dock, and will be furnished within sixty
(60) days after the date an employee submits a written request for same.

Employees affected by this transaction who are entitled to a monthly displacement
or dismissal allowance under Article 1, Section 5 or 6 of New York Dock, must
submit claims for these benefits to the officer designated by the carrier, using the
form provided by the carrier, within sixty (60) days following the end of the month
for which the claim was made.

(VS
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necessarily will earn less than his average monthly compensation in months with fewer than the
average number of workdays. TTMS stated that this is the result of simple arithmetic and does
not show that an employee actually has been adversely affected by a transaction.’

The Arbitrator agreed with TCU that employees’ positions had been abolished as a result
of the transaction and held that employees were presumed to be displaced employees in any
month in which their compensation fell below their TPA. He determined that, when negotiating
the implementing agreement, the negotiators had intended that any employee whose position was
abolished by the Transtar transaction was to be considered “affected” by that transaction, noting
that TCU had insisted that all employees be given TPAs, and that the carriers agreed to provide
TPAs upon request.

Addressing TTMS’s argument that employees must be adversely affected to be considered
displaced under New York Dock, the Arbitrator determined that the implementing agreement
provided that the only way a claimant could determine whether he is adversely affected by the
transaction would be by comparing his actual monthly salary to his TPA. The Arbitrator found
that the language in the implementing agreement indicated that the parties anticipated that at least
some of the transferring employees would be displaced and thus be entitled to occasional
displacement allowances.

The Arbitrator rejected TTMS’s assertions that employees receiving displacement
allowances in “short months” would be receiving a windfall. He noted that the TPAs are based on
average monthly compensation, not on hourly rates of pay, and that occasionally receiving extra
pay during short months would not result in a windfall.

Appeal. TTMS filed its appeal of the arbitration award on April 9, 2002. TCU filed a
reply on May 6, 2002. On May 28, 2002, TTMS filed a reply to TCU’s reply.* We will grant a

> According to TTMS, nearly all TTMS employees worked a Monday-through-Friday
schedule, with the average month having 21.75 workdays (261 workdays per year divided by 12
months per year = 21.75 workdays per month). TTMS noted that the standard work calendar
varies between 20 and 23 workdays in a month; that short months, and long months, occur for all
employees, whether or not they are affected by a Board-authorized transaction; and that about
half of the months in a given year have fewer than the average (21.75) number of workdays. It
notes that the year 2001 had 5 months with 21 or fewer workdays. As a result, all employees
working a Monday-through-Friday work schedule were likely to experience 5 months in 2001
when their earnings were below their monthly averages for the year.

* TTMS also filed a petition for leave to file a reply, contending that TCU’s reply relied

on assertions that were not considered in the arbitration proceeding. TCU has not objected, and
(continued...)
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petition for leave to intervene that was filed on June 3, 2002, by the National Railway Labor
Conference (NRLC or intervenor), and accept the brief it filed in support of TTMS. TCU filed a
response to NRLC’s brief on July 23, 2002.°

In its appeal, TTMS claims that the Arbitrator misconstrued Article I, section 5 of New
York Dock by concluding that an employee who transfers to a position performing the same
work, at the same location, and under the same (or higher) compensation and benefits package
and labor agreement, qualifies as a “displaced employee” if his actual monthly earnings
occasionally fall below his TPA. Petitioner reiterates that all railroad employees experience
monthly earnings fluctuations resulting from short-months and other non-transaction-related
factors such as weather and employment levels, and that comparing an employee’s actual monthly
earnings with TPA data will therefore always result in occasional shortfalls.

Moreover, petitioner argues that the Arbitrator erred by assuming that “worse position”
can be determined by comparing the employee’s actual earnings with his TPA. TTMS asserts
that, under New York Dock, TPA data may only be used for computing a displacement allowance
and cannot be used to determine whether an adverse effect was caused by the transaction in the
first place. Thus, TTMS argues that its agreement to furnish TPA data to affected employees on
demand did not mean that the employees would automatically qualify as displaced employees
entitled to receive displacement allowances without evidence of causation.

Finally, TTMS is concerned that for the next 5 years the Arbitrator’s decision could
require it to pay displacement allowances to employees who were not placed in a worse position
by the transaction, but were instead affected by post-transaction events. It notes that one
employee who is claiming a displacement allowance was in fact placed in a worse position when
his position was eliminated several months after he was transferred to TTMS.

NRLC asserts that the Arbitrator incorrectly interpreted the New York Dock conditions
by finding that a dip in monthly earnings by itself automatically qualifies an employee for New
York Dock benefits for 6 years. The intervenor argues that entitlement to New York Dock
displacement allowances requires a showing that a decline in an employee’s income was caused by
a covered transaction, and that a decline in income alone would not entitle an employee to a
displacement allowance. Like TTMS, NRLC maintains that providing TPAs on request does not
imply “precertification.” While noting that carriers and unions have agreed in some transactions

*(...continued)
we will accept the reply.

5 TCU also filed a petition to accept its late-filed reply to NRLC’s brief. On August 5,
2002, TTMS responded to TCU’s Petition. We will also accept these supplemental filings in the
interest of a complete record.
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to precertify that certain employees would be considered adversely affected by a transaction,
NRLC asserts that the parties did not agree to precertify employees in this transaction. Finally,
intervenor takes no position on the current dispute as to whether the Arbitrator intended to adopt
a general rule negating the requirement that a claimant demonstrate that an adverse effect was
caused by the approved transaction, as TTMS assumes, or rather merely determined that the
contract terms in this particular case obviated the need for a showing of causation, as TCU
argues. But NRLC expresses concern that, if broadly construed, the Arbitrator’s decision could
unduly burden carriers by requiring payments to employees who are not actually worse off due to
a transaction.

TCU responds that the Arbitrator’s decision does not present a recurring or significant
issue warranting interpretation of the New York Dock conditions. Rather, respondent asserts that
the Arbitrator needed only to decide whether including Article VII in the implementing agreement
constituted an agreement that the TPAs would be used to determine if employees were placed in a
worse position. The union claims that the Arbitrator properly resolved this issue through
interpreting the implementing agreement and its negotiating history, rather than interpreting the
New York Dock conditions.

DISCUSSION AND CONCLUSIONS

Under 49 CFR 1115.8, the standard for review of arbitration decisions is provided in
Chicago & North Western Tptn. Co.-Abandonment, 3 1.C.C.2d 729 (1987) (Lace Curtain), aff'd
sub nom. International Broth. of Elec. Workers v. ICC, 862 F.2d 330 (D.C. Cir. 1988). Under
Lace Curtain, we accord deference to arbitrators’ decisions and will not review “issues of
causation, calculation of benefits, or the resolution of factual questions” in the absence of
egregious error. Review of arbitral decisions has been limited to “recurring or otherwise
significant issues of general importance regarding the interpretation of our labor conditions.”
31.C.C.2d. at 736. We generally do not overturn an arbitral award unless it is shown that the
award is irrational or fails to draw its essence from the imposed labor conditions or it is outside
the scope of authority granted by the conditions.

We find no reason to disturb the Arbitrator’s decision here under the Lace Curtain
standards. The Arbitrator’s decision does not involve the general applicability of the New York
Dock conditions, nor, contrary to the railroad parties’ contentions, does it involve an
interpretation of those conditions. Rather, the Arbitrator simply interpreted the parties’
implementing agreement carrying out the conditions.

Examining the language of the implementing agreement and other indicia of intent, the

Arbitrator determined that the parties themselves intended to precertify affected employees so as
to eliminate the need to show causation in this case, and that the carrier’s arguments did not
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accurately reflect the bargain that it made with TCU.®* We do not find that the Arbitrator’s
decision in this regard was egregious error, or that petitioner has demonstrated any other basis

under our Lace Curtain standards that would warrant our review.’

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:
1. TTMS’s petition for leave to file a reply is granted.
2. NRLC’s petition for leave to intervene is granted.

TCU’s petition to late-file its response to NRLC’s filing is granted.

(V]

4. TTMS’s request for our review of this matter is denied.
5. This decision is effective October 24, 2002.

By the Board, Chairman Morgan and Vice Chairman Burkes.

Vernon A. Williams
Secretary

® Thus, the Arbitrator’s decision should not be broadly construed, nor read in any way as
departing from the general principle that to receive benefits under the New York Dock conditions,
an employee must demonstrate that he or she was adversely affected by a Board authorized

consolidation.

7 We note that the Arbitrator’s decision does not address claims by individual employees
for displacement allowances. As a result, we do not address concerns raised by the parties about
whether the decision would affect an employee allegedly impacted by post-transaction events.
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32202 SERVICE DATE - SEPTEMBER 25, 2002

SURFACE TRANSPORTATION BOARD
DECISION
STB Finance Docket No. 32549 (Sub-No. 23)

BURLINGTON NORTHERN INC. AND
BURLINGTON NORTHERN RAILROAD COMPANY
—CONTROL AND MERGER-

SANTA FE PACIFIC CORPORATION AND
THE ATCHISON, TOPEKA AND SANTA FE RAILWAY COMPANY
(Arbitration Review)

Decided: September 23, 2002

The Burlington Northern and Santa Fe Railway Company (BNSF) has filed a petition for
review' of an arbitration award (the Award) entered by an Arbitration Panel (the Panel) chaired by
neutral member Robert Peterson.> We decline to review the Award.

BACKGROUND

In a decision served August 23, 1995, the Interstate Commerce Commission (ICC or
Commission), our predecessor, approved the acquisition of control of Santa Fe Pacific
Corporation by Burlington Northern Inc. The ICC also approved the common control and
merger of Burlington Northern Railroad Company (BN) and The Atchison, Topeka and Santa Fe
Railway Company (ATSF).> The Commission imposed the standard New York Dock conditions
for the protection of employees* on its approval of both the acquisition and the merger. Under

' Appeals of arbitration decisions are permitted under 49 CFR 1115.8.

* BNSEF also requests a waiver of the 30-page limit prescribed in 49 CFR 1115.2(d) and
1115.8. The request is unopposed and, as the submitted material will assist us in reaching a more
informed decision, it will be granted.

3 Burlington Northern, et al. — Merger — Santa Fe Pacific, et al., 10 1.C.C.2d 661
(1995) (BNSF Merger).

* See New York Dock Ry. — Control — Brooklyn Eastern Dist., 360 1.C.C. 60, 84-90

(1979) (New York Dock), aff’d sub nom. New York Dock Ry. v. United States, 605 F.2d 83 (2d
(continued...)
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New York Dock, changes affecting rail employees and related to approved transactions must be
implemented by agreements negotiated before the changes occur. If the parties cannot reach
agreement or if they disagree on the interpretation of an implementing agreement, the issues are
resolved by arbitration, subject to appeal to the agency under our deferential Lace Curtain
standard of review.’

In accordance with New York Dock, BNSF and the United Transportation Union (UTU)
entered into implementing agreements for all but two changes. The parties disagreed over the
substantive labor protections that applied to employees on extended runs from Kansas City, MO,
to Galesburg, IL, and from Amarillo, TX, to Enid, OK. The railroad and the union submitted the
resolution of these two matters to arbitration.

Before the Panel, UTU argued that these runs were “interdivisional service changes”
covered by the January 1972 National Agreement, Article XIII labor protection provision, as
embodied in the 1985 National Agreement (National Agreement). Therefore, according to UTU,
employees adversely affected by the changes have recourse to that existing collective bargaining
agreement (CBA), not the New York Dock conditions.® BNSF argued that these runs were
unavailable to the separate carriers before the merger and, as such, were inter-railroad changes
covered by the imposed New York Dock conditions. In its July 21, 2001 Award, the Panel found
that the runs at issue were interdivisional service changes,’ that the National Agreement
protections applied,® and that it was not necessary to override the agreement to achieve the
transportation benefits of the transaction.

*(...continued)
Cir. 1979).

> Under 49 CFR 1115.8, the standard for review is provided in Chicago & North Western
Tptn. Co. — Abandonment, 3 1.C.C.2d 729 (1987) (Lace Curtain), aff’'d sub nom. IBEW v. ICC,
862 F.2d 330 (D.C. Cir. 1988).

® The main difference in employee protection appears to be that the National Agreement
provisions may cover affected employees beyond the New York Dock period of 6 years, “equal to
the length of time which such employee has seniority in the craft or class at the time he is
adversely affected.” See National Agreement, Art. XIII, Section (1)(d). It was for that reason
that affected employees here preferred the National Agreement protections over the New York
Dock protections.

7 See Award at 11.

¥ See Award at 14.

9

Ceos



STB Finance Docket No. 32549 (Sub-No. 23)

On August 10, 2001, BNSF filed its petition for review. UTU filed a reply on
August 30, 2001. On October 9, 2001, BNSF filed a motion to strike portions of UTU’s reply.
UTU opposed this motion in a reply filed on October 17, 2001.

PRELIMINARY MATTER

BNSF seeks to strike three sentences from UTU’s reply on grounds that they are incorrect
and clear misrepresentations and misstatements of the record.” UTU argues in reply that BNSF’s
motion is untimely under 49 CFR 1104.13(a) and is an impermissible reply to a reply under 49
CFR 1104.13(c). Further, UTU disputes BNSF’s characterization of its statements.

The motion to strike will be denied. The three statements to which BNSF objects do not
purport to be statements of fact but, rather, constitute argument and characterization of the
record. BNSF may fairly dispute them, but the railroad’s disagreement with their import is not a
reason to strike them from the record. BNSF’s objections go to the weight to be accorded the
statements rather than to their admissibility. Accordingly, the motion to strike will be denied."

DISCUSSION AND CONCLUSIONS

The scope of our review of arbitral rulings interpreting and applying our New York Dock
labor conditions is limited. Under Lace Curtain, we generally defer to an arbitration panel’s
decision and limit our review to “recurring or otherwise significant issues of general importance
regarding the interpretation of our labor conditions.”"! We generally will not overturn an arbitral
award unless it is shown that the award is irrational or fails to draw its essence from the imposed
labor conditions, or that it exceeds the authority reposed in the arbitrators by those conditions. "

® The three sentences are footnote 3, second sentence; page 13, first paragraph, the
second to the last sentence; and page 17, first paragraph, the second to the last sentence.

' We also agree with UTU that BNSF’s motion to strike is untimely. Our rules, at 49
CFR 1104.13(a), provide that a party may file a reply or motion addressed to a pleading within 20
days after that pleading has been filed with the Board. BNSF, however, did not file its motion
until 40 days after UTU filed its reply, and gave no reason for filing late. Further, BNSF’s motion
is clearly an attempt to reply to a reply, disputing assertions made by UTU in its filing. Such
replies are impermissible under 49 CFR 1104.13(c).

" [ace Curtain at 735-36.

12 Delaware and Hudson Railway-Lease and Trackage Rights Exemption-Springfield
Terminal Railway, Finance Docket No. 30965 (Sub-No. 1) (ICC served Oct. 4, 1990), remanded
(continued...)

(V3]
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We are particularly deferential to findings of fact made by arbitrators, setting them aside only
when shown to constitute egregious error. We employ these limited standards of review in
deference to the arbitrator’s competence in this area and special role in resolving labor disputes.'
Thus, our analysis here focuses on whether BNSF has met its burden of proof under these criteria.

BNSF argues that Board review of the Award is appropriate here because the Award
cannot be said to draw its essence from New York Dock, reflects egregious error, and exceeds
the authority reposed in the arbitrators. Petitioner further asserts that its petition raises an issue of
general importance regarding the interpretation of agency labor protective conditions. In this
instance, petitioner asserts, the Panel has abrogated and overridden the substantive New York
Dock labor conditions imposed by the ICC in BNSF Merger and replaced them with inapplicable
National Agreement terms.'*

UTU counters that the Panel correctly found: (1) that the provisions of the National
Agreement applied to the runs in dispute and to affected employees; and (2) that no need existed
to override that prior collective bargaining agreement (CBA) in the circumstances here. UTU
asserts that BNSF has failed to satisfy any of the relevant criteria for Lace Curtain review. This
dispute, UTU contends, is a garden variety matter routinely handled by New York Dock
arbitration panels and does not require review by the Board. UTU adds that, even if the issues
involved were of sufficient significance to warrant review, BNSF seeks review of the Panel’s
findings of fact, which are accorded the greatest deference by the Board under Lace Curtain.
Finally, UTU contends that New York Dock contemplates that existing CBAs be given effect
unless an override is necessary to implement the transaction and to secure transportation benefits

1%(...continued)

on other grounds sub nom. Railway Labor Executives’ Ass’n v. United States, 987 F.2d 806
(D.C. Cir 1993).

13 Norfolk and Western Railway Company, Southern Railway Company and Interstate

Railroad Company — Exemption — Contract to Operate and Trackage Rights (Arbitration
Review), Docket No. 30582 (Sub-No. 2) (ICC served July 7, 1989).

1+ According to petitioner, the National Agreement only covers intra-railroad district
changes by individual carriers; it is not a vehicle for consolidating or otherwise achieving the inter-
railroad operations and merger-driven changes that, it argues, are involved here. Petitioner
further points out that the ICC, in BNSF Merger, addressed the union’s arguments in favor of
enhanced protection and rejected them in imposing New York Dock. BNSF views UTU’s actions
here as a backdoor attempt to secure those enhanced protections.

4
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to the public'® and that no such need has been shown here. For these reasons, UTU argues that
the Board should decline to review this Award.

We find no basis under Lace Curtain to review this Award and decline to do so. First, we
reject BNSF’s claim that the Board must review the Award because it implicates “recurring or
otherwise significant issues.” In this case, the Panel looked to see if a specific prior CBA, the
National Agreement, applied to employees affected by certain specific operational changes.
Finding that it did, the Panel then determined that the CBA could be given effect without
depriving the public of the transportation benefits of the acquisition or preventing BNSF from
implementing the proposed operational changes. The Panel’s action here in interpreting a CBA is
the kind of task in which arbitrators routinely engage and does not present an issue of general
importance regarding the interpretation of our labor conditions.'®

Nor has BNSF shown that the Panel’s findings reflect egregious error or that the Award is
irrational. While the Panel agreed with the carrier’s position that the National Agreement does
not apply to inter-railroad operations, the Panel found that the changes at issue were, in fact,
interdivisional changes of an existing railroad, ATSF.!” This is a factual finding to which we
accord great deference under our Lace Curtain standards. Those who, like BNSF, ask us to
overturn the findings of an arbitral panel carry a heavy evidentiary burden to show why we must
do so. Petitioner has not met that burden here.'®

13 UTU cites Fox Valley & Western Ltd. — Exemption Acquisition and Operation —
Certain Lines of Green Bay and Western Railroad Company. Fox River Valley Railroad

Corporation and the Ahnapee & Western Railway Company (Arbitration Review), Finance

Docket No. 32035 (Sub-Nos. 2-6) (ICC served Aug. 10, 1995), slip op. at 2-3 .

16 See Union Pacific Corporation, Union Pacific Railroad Company. and Missouri Pacific
Railroad Company-Control and Merger—Southern Pacific Rail Corporation, et al. (Petition for

Enforcement of Arbitration Award), STB Finance Docket No. 32760 (Sub-No. 37) (STB served
Aug. 16, 2000).

17 In so doing, the Panel pointed to the carrier’s notice to institute the changes which
contemplated “applying the Santa Fe schedule and full rights for all crews to do all permissible
work at all points along the run,” and to the fact that, although the Commission decision gave the
carriers the authority to merge, they elected to remain, at least for a time, separate corporate
entities, both held by a newly created holding company. Award at 11. These facts are consistent
with the Panel’s finding that the changes were interdivisional.

' BNSF’s petition echoes the dissenting opinion to the Award which argued that, because

the subject runs were new and involved new crew district assignments, there were no prior
(continued...)
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Further, BNSF has not shown that the Panel, having found these changes to be
interdivisional in nature, acted irrationally in applying the existing UTU National Agreement to
the changes. The Board or arbitrators acting under the New York Dock conditions may override
provisions of existing CBAs only when an override is necessary to carry out an approved
transaction and to achieve public transportation benefits.'” Here, the Panel found that application
of a prior CBA was not an impediment to the transaction because the CBA does not bar the
operational changes BNSF proposed but, rather, simply provides greater employee protection
than the New York Dock conditions. BNSF has not demonstrated on this record that the
application of the CBA would prevent the intended transportation benefits of the transaction. As
such, we find that BNSF has not met its burden of proof.

We also reject BNSF’s assertion that the Award did not draw its essence from New York
Dock. To the contrary, the Award was made pursuant to New York Dock procedures. In
particular, Article I, Section 3, of the New York Dock conditions embaodies the concept that
agency-imposed protective arrangements do not always supersede pre-existing protective
agreements. That provision further provides that an employee may make an election between the
provisions of New York Dock and any other applicable protective agreement. In this case,
consistent with New York Dock, the Panel interpreted the prior CBA, found that it applied to the
issue runs, and concluded that affected employees could properly choose the CBA protections
over the New York Dock protections.?

'8(..continued)
agreements applicable to any employees post-merger and, therefore, no already protected
employees. But the petition, like the dissent, fails to adequately address how the operational
changes at issue affected any employees other than those of the Santa Fe.

1% Norfolk & W. Rwy. Co. v. American Train Dispatchers Ass’n, 499 U.S. 117, 127-28
(1991); Swonger v. STB, 265 F.3d 1135, 1141 (10th Cir. 2001); United Transportation Union v.
STB, 108 F.3d 1425, 1427 (D.C. Cir. 1997); CSX Corp. — Control — Chessie System, Inc.
etal., 3 S TB. 701, 720 (1998).

2 We also find meritless BNSF’s argument that the ICC’s rejection of enhanced labor
protection in lieu of New York Dock protection, in its 1995 decision, bars the Panel’s actions
here and prevents us from affirming those actions. The ICC imposed New York Dock
protections as a floor, finding that no need for enhanced protection had been shown on that
record. But the ICC did not rule out the possibility that employees might be eligible for greater
protection based on a prior agreement. Indeed, the ICC had clearly indicated that such questions
would be resolved in future negotiations or arbitrations. See BNSF Merger at 760. In any event,
as discussed, the Panel’s actions here were made pursuant to New York Dock provisions, not in
abrogation thereof.
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Finally, we find no merit in BNSF’s allegations that the Panel improperly overrode our
New York Dock conditions and thereby exceeded the scope of its authority. As discussed above,
the Panel did not abrogate or override the imposed New York Dock conditions. Instead, it
interpreted the National Agreement and found that it was not necessary to abrogate that
agreement in order to implement the transaction.”® Such a determination is a matter well within
the expertise of arbitrators.

In sum, the arbitral award is facially reasonable. BNSF has failed to demonstrate
otherwise or to make any of the required showings under the Lace Curtain standard of review.
As such, we decline to review the Award.

This action will not significantly affect either the quality of the human environment or the
conservation of energy resources.

It is ordered:
1. BNSF’S request for waiver of the page limit is granted.
2. BNSF’s motion to strike is denied.

. The petition for review is denied.

W

BN

. This decision is effective on its date of service.

By the Board, Chairman Morgan and Vice Chairman Burkes.

Vemnon A. Williams
Secretary

21 Arbitrators acting pursuant to the New York Dock conditions are given wide latitude
to forge implementing agreements based on their expertise and may also, when necessary, draw
on bargaining agreements in effect before a merger. See Union Pacific Corporation, Union Pacific
Railroad Company and Missouri Pacific Railroad Company — Control and Merger — Southern
Pacific Transportation Company. et al. (Arbitration Review), STB Finance Docket No. 32760
(Sub-No. 22) (STB served June 26, 1997), slip op. at 5 & n.7 (UP/SP_(Sub-No. 22) June 26,
1997 decision) and cases cited therein.

2 See, e.g., UP/SP (Sub-No. 22) June 26. 1997 decision, slip op. at 3.
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The Dallas/Fort Worth Hub implementing agreement, along with a
summary, letters from the General Chairman and ballots, were mailed to the
engineers within the territorial limits of the Dallas/Fort Worth Hub, including
the Longview Hub. Stroud and six other engineers circulated a letter urging
members to vote against ratification of the Dallas/Fort Worth Hub
implementing agreement. Record Vol. 2, p. 5, Ex. J. General Chairman Slone
countered with a document entitled “Do you know the facts about the DFW
Hub proposal.” Record Vol. 2, p. 5, Ex. K.
| By letter dated July 8, 1999, Stroud requested President Monin to
extend the deadline for returning the ballots for the Dallas/Fort Worth Hub
implementing agreement because all affected members‘ allegedly had not
received ballots. Record Vol. 2, p. 6, Ex. Q. Stroud’s request for an extension
of the voting deadline was denied by letter dated July 15, 1999, wherein
Monin advised that the agreement had been ratified. Record Vol. 2, p. 6, Ex.
R. The Dallas/Fort Worth Hub implementing agreement was ratified on
July 13, 1999, by a vote of 195 to 138. Record Vol. 2, p. 6.

SUMMARY OF ARGUMENT
Summary judgment was proper in this case. There is no genuine issue

as to any material fact required to establish that Union Pacific and the BLE

01-430038.1 14
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were entitled to judgment as a matter of law, and that Stroud’s complaint
should be dismissed in its entirety.

The District Court correctly found that the gravamen of Stroud’s claims
was his challenge to the seniority provisions of the Dallas/Fort .Worth Hub
implementing agreement and, thus, are encompassed within the mandates of
the arbitration provisions of Article I, Section 11 of the New York Dock
conditions. Indeed, the District Court’s decision is consistent with the
decisions of the other federal courts that have addressed similar challenges to
implementing agreements negotiated in connection with the Union Pacific-
Southern Pacific merger. Since the STB conditioned its approval of the
Union Pacific-Southern Pacific merger on the application of the New York
Dock conditions, the determination of whether the interests of employees are
being protected in accordance with those conditions lies within the exclusive
jurisdiction of the STB. Thus, the District Court did not err in holding that it
lacked jurisdiction over Stroud’s claims due to the applicability of the
mandatory arbitration provisions of the New York Dock conditions or, in the
alternative, because the challenge to the Dallas/Fort Worth Hub implementing
agreement is one within the primary jurisdiction of the STB.

While the District Court did not directly address the claims that (1)

Section 3 of the Railway Labor Act, 45 U.S.C. § 153, divests the Court of

014300581 15
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jurisdiction over Stroud’s claims, (2) Stroud’s claims against the BLE are
barred by the applicable statute of limitations, (3) the ratification of the
Dallas/Fort Worth Hub implementing agreement barred Stroud’s challenge to
the terms of the agreement, they are equally dispositive of Stroud’s claims.
ARGUMENT
I

THE DISTRICT COURT PROPERLY FOUND THAT IT
LACKED JURISDICTION OVER STROUD’S CLAIMS

A. Standard of Review

| This Court “review(s] the questions of law presented by the district
court’s dismissal . . .under the de novo standard [and] need not accept the
district court’s rationale and may affirm on any grounds supported by the
record.” Brown v. U.S., 227 F.3d 295, 297-98 (5[h Cir. 2000)(internal citations
omitted).

B. Stroud’s Claims are Subject to the Mandatory Arbitration

Provisions of Article I, Section 11 of the New York Do_ck
Conditions.

The STB (formerly the ICC) has “exclusive” zuthority to examine,
condition, and approve proposed mergers and consolidations of transportation
carriers within its jurisdiction. 49 U.S.C. § 11321. Union Pacific applied for
authority to acquire control of the Southern Pacific under Section 11323 of

the Interstate Commerce Commission Termination Act (“ICCTA”). 49 U.S.C.
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§ 11323. Section 11324 of the ICCTA, 49 U.S.C. § 11524, provides that
railroads seeking such authority are required to “provide a fair arrangement”
for the protection of employees affected by the transaction. The standard
terms imposed by the STB for the protection of employees affected by a
merger or acquisition of control are the New York Dock conditions.
Accordingly, the STB conditioned its approval of Union Pacific's acquisition
of control of Southem Pacific on the New York Dock conditions as the
protective terms for affected employees.

With the approval of the merger, Union Pacific was required by the
provisions of Article I, Section 4 of New York Dock to negotiate an agreement
for the purpose of implementing the protective conditions. New York Dock,
360 I.C.C. at 77-78. The agreement “shall provide for the selection of forces
from all employees involved on a basis accepted as appropriate for
application in the particular case.” /d., Article I, Section 4(a). In the event the
railroad and the labor organization are unable to reach agreement through
negotiations, Article I, Section 4(a) of the New York Dock conditions provides
that either party may submit the dispute to a neutral referee for resolution. /d.
The decision of the referee is considered final and binding, subject to the

limited review only by the STB. Chicago & North Western Transportation

01-430038.1 17
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Co. — Abandonment, 3 1.C.C. 729 (1987), aff'd sub nom., IBEW v. ICC, 862
F.2d 330 (D.C. Cir. 1988).

Seniority provisions “have consistently been modified in the past” in
consolidations, and almost all consolidations require scope and seniority
changes in order to effectuate the purpose of the transaction.” CSXT Corp. —
Control —Chessie System Inc., & Seaboard C.L. Industries, Inc., Finance
Docket No. 28905 (Sub-No. 27) (served Dec. 7, 1995), slip op. at 15, aff'd
sub nom., United Transportation Union v. STB, 108 F.3d 1425 (D.C. Cir
.1997). Article I, Section 4 does not require any particular seniority integration
methodology, and grants the parties through negotiation and, if necessary, the
arbitrator the discretion to fashion the appropriate methodology for a
particular case. See American Train Dispatchers Association v. I.C.C., 26
F.3d 1157, 1163.

It is now well settled that disputes over the modification of seniority
rights of employees in connection with STB-approved mergers must be
resolved under the arbitration procedures contained in the New York Dock
conditions. Indeed, “[W]hether a merger implementing agreement fairly
blends the rights of plaintiffs with those of other affected employees and
whéther particular changes in seniority are necessary to effectuate a merger

are matters within the exclusive jurisdiction of the arbitrator and the [STB].”
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Spaulding v. United Transportation Union, et al., 279 F.3d 901, 913 (10" Cir.
2002). Accord, Atkins v. Louisville & Nashville R.R. Cc:, 819 F.2d 644, 647-
49 (6" Cir. 1987) and cases cited therein; Hagerman v. United Transportation
Union, et al., 281 F.3d 1189, 1195 (10" Cir. 2002) and cases cited therein;
Atkinson v. Union Pacific Railroad Company, 628 F. Supp. 1117, 1119-20
(D. Kan. 1985). The mandatory arbitration procedures are set forth in
Article I, Section 11 of the New York Dock conditions:
In the event the railroad and its employees or their authorized

representatives cannot settle any dispute or controversy with
respect to the interpretation, application or enforcement of any

provisions of this appendix, . . . within 20 days after the dispute
arises, it may be referred by either party to an arbitration
committee.

As is the case with arbitration awards issued under Article 1, Section 4,
the STB has exclusive jurisdiction to review an arbitrator’s decision resolving
disputes over New York Dock implementing agreements. United
Transportation Union v. Norfolk & Western R. Co., 822 F.2d 1114, 1120
(D.C. Cir. 1987), cert denied, 484 U.S. 1006 (1988); /IBEW v. ICC, supra at
338; Swonger v. Surface Transportation Board, 265 F.3d 1135, 1139 (10"
Cir. 2001), cert. denied, ___U.S. _, 152 L. Ed 2d 819 (May 13, 2002).
Arbitration awards that are reviewed by the STB are treated as final agency
orders, which are subject to review by the appellate courts under a deferential

standard. UTU v. Norfolk & Western, supra at 1120.
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A number of employees, like Stroud, who were dissatisfied with the
seniority integration provisions of agreements implementing the Union
Pacific-Southern Pacific merger at various hubs have filed complaints in the
federal courts. In each of those complaints, the employees claimed that the
implementing agreement wrongfully abridged their pre-merger seniority and
alleged that their exclusive collective bargaining representative breached the
duty of fair representation in negotiating those agreements. The courts
dismissed every one of those complaints on the same ground that the District
Court dismissed Stroud’s complaint — lack of jurisdiction. See Hagerman v.
United Transportation Union, supra, Moore v. Brotherhood of Locomotive
Engineers, et al., 2000 WL 882374 (D. Kan. 2000), aff "< w/o pub. opinion, 16
Fed. Appx. 833 (10" Cir. 2001); Kasel, et al. v. Brotherhood of Locomotive
Engineers, et al., ___F. Supp.__ (D. Colo. 2001)(Slip opinion attached as
Attachment A), aff’d w/o pub. opinion, 26 F éd. Appx. 883 (10" Cir. 2002);
Spaulding v. United Transportation Union, supra.

An examination of Stroud’s complaint reveals that the District Court
was correct in finding that his claims are appropriate for arbitration under
Article I, Section 11 of the New York Dock conditions. In fact, Stroud’s
claims are strikingly similar to ;hose in Moore v. BLE, supra. The plaintiff in

Moore challenged the implementing agreement negotiated by Union Pacific

2005 7 N .
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and the BLE, and duly ratified by the members, for the Expanded Salina Hub.
The plaintiff alleged, as does Stroud here, that the BLE breached the duty of
fair representation, and that Union Pacific joined in that breach, by
negotiating an implementing agreement that improperly elirﬁinated his
existing seniority and failed to maintain his prior rights. In granting the
defendant’s motions to dismiss on jurisdictional grounds, the court found that:

the issues raised in Moore’s complaint qualify for arbitration
under Section 11 of the New York Dock conditions. This case
involves a controversy with respect to the interpretation,
application or enforcement of the implementing agreements that
were negotiated in accordance with the conditions imposed by
the STB when it approved the Southern Pacific/Union Pacific
merger. Specifically, the issue is whether those agreements
abridge certain seniority rights to which Moore claims he is
entitled. It is unclear why Moore now denies the appropriateness
of a New York Dock arbitrator when his attorney requested such
an arbitrator several months after the Expanded Salina Hub
agreement had been ratified.

2000 WL at 882374 *3.

Stroud asserts that the District Court’s dismissal of his complaint for
lack of subject matter jurisdiction rests on a “transmorgrification” of the
allegations in his complaint. Brief at 18. Stroud argues that the District Court

improperly read his duty of fair representation claim out of the complaint by

5t is to be noted that Moore was represented by Bruce Stoltze, the same
attorney who represents Stroud in this action. .Additionally, Stoltze
represented the plaintiffs in Spaulding v. United Transportation Union, supra,
and Swonger v. Surface Transportation Board, supra.
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determining that his duty of fair representation claims are “eclipsed by [his]
overarching challenge to the seniority provisions‘of the DFW Hub agreement
and the alleged adverse effect the STB approved merger had on the proposed
class members’ relative employment positions,” and that those “claims
comprise the gravamen” of his complaint. Brief at 19; Record 446. However,
the fact that the District Court did not “recast” Stroud’s complaint to confer
jurisdiction on the STB is evident from the allegations in the complaint.
Indeed, the District Court’s determination that Stroud’s claims arise out of a
dispute over the interpretation, application and enforcement of the Longview
and Dallas/Fort Worth Hubs was based on its close examination of the
allegations in Stroud’s complaint. Record 446.

Specifically, the District Court noted that in the opening paragraph of
the complaint Stroud claims that he was “deprived of contractual and
statutory rights relating to railroad craft seniority, compensation and
employment.” Record 2, 447. Additionally, the District Court noted that
Stroud contended that the “[I]mplementing Agreements at the Longview Hub
and DFW Hub have failed to provide for this Plaintiff and the class members
to maintain their prior seniority and/or the equivalent of their seniority and
equity rights vis-a-vis other members of the BLE, all in violation of their

rights under the law, the pre-merger agreement and the constitution of the
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BLE.” Record 7. Those and other allegations in Stroud’s complaint

undeniably present a dispute over the interpretation, application and
enforcement of the Longview and Dallas/Fort Worth Hubs.® Thus, the

District Court’s ruling that Stroud’s allegations were jurisdictionally wanting

was entirely proper.

Finally, Stroud’s argument that Vaca v. Sipes, 386 U.S. 171 (1967),
dictates a different result is unavailing. While it is true that the Supreme
Court in Vaca held, in part, that the availability of the National Labor
Relations Board (“NLRB”) to determine whether a union’s conduct
constitutes an unfair labor practice did not foreclose an aggrieved employee
from pursuing a breach of the duty of fair representation claim in court, that
holding was based on the finding that there were congressional and other
exceptions to the NLRB’s exclusive jurisdiction. /d. at 179-181. Unlike the
NLRB, Congress has expressly reserved the consideration of employee claims
in railroad merger cases to the STB. See Hagerman v. United Transportation
Union, supra, 281 F.3d at 1195 (“Because the [STB] has authority to exempt

transacting parties for any law as necessary to bring about the approved

® It is also to be noted that Stroud’s prayer for relief is that the Court adjudge,
determine and declare the “seniority and that all members of the class are
entitled to exercise such fair seniority as this Plaintiff and class members are
entitled under the law” Record 11. It is for the STB to determine whether a
seniority arrangement is fair. See Spaulding v. United Transportation Union,
supra.
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transaction, the [New York Dock] remedies in disputes to which they apply,
effectively preempt other legal remedies”). Since the gravamen of Stroud’s
complaint is that the Dallas/Fort Worth Hub implementing agreement treats
him unfairly, the District Court was correct in holding that the New York
Dock arbitration process is the exclusive forum for addressing that claim and

dismissing Stroud’s complaint.

C.  Stroud’s Claims are Subject to the Primary Jurisdiction
of the Surface Transportation Board.

Implicit in the allegations in Stroud’s complaint are claims that Union
Pacific and the BLE, in negotiating the Longview and Dallas/Fort Worth Hub
implementing agreements, violated the requirements of Article I, Section 4 of
the New York Dock conditions that “each transaction which may result in
a... rearrangement of forces shall provide for the selection of forces
involved on a basis accepted as appropriate for application in a particular
case.” As explained above, Article I, Section 4(a) requires that the provisions
for the selection of forces be arrived at either through negotiation or
arbitration. Review of an arbitrator’s decision for compliance with the
requirements of Article I, Section 4(a) lies within the exclusive jurisdiction of
the STB. IBEW v. ICC, supra.

Resolution of the question of whether a negotiated implementing

agreement complies with the requirements of the New York Dock conditions
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SUMMARY OF ARGUMENT

Summary judgment was proper in this case. There is no genuine issue of
any material fact required to establish that Union Pacific is ertitled to judgment as
a matter of law, and that Moore’s Amended Complaint should be dismissed in its
entirety.

The allegations in the Amended Complaint involve a dispute over the
interpretation, application or enforcement of implementing agreements negotiated
pursuant to Article I, Section 4 of the New York Dock conditions. Moore alleges
that the Expanded Salina and Southwest Hub implementing agreements wrongly
abridged his seniority rights, and his prayer for relief is, inter alia, that the Court
declare that he is entitled to exercise his previous Rock Island seniority.
Unquestionably, the application and enforcement of the provisions of the prior
implementing agreements and the Expanded Salina and Southwest Hub
implementing agreements are at the heart of Moore’s claims. Consequently, the
District Court was correct in finding that it lacked subject matter jurisdiction over
Moore’s claims because they are subject to the arbitration provision of Article I,
Section 11 of the New York Dock conditions. Moreover, the District Court
properly found that any complaint that Moore may have that the Expanded Salina
and Southwest Hub implementing agreements do not comply with the

requirements of the New York Dock conditions to “provide for a fair” arrangement

01-300825.01 13
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for the protection of employees affected by the Union Pacific/Southern Pacific
merger is subject to the primary jurisdiction of the STB.

Moore’s claims against Union Pacific not only present a dispute over the
interpretation and application of a New York Dock implementing agreement but,
also, a dispute over the meaning of the seniority provisions of the March 4
Agreement and the various implementing agreements that followed. Thus, even if
Moore were not required to pursue his claims before a New York Dock arbitrator or
the STB, the minor dispute resolution procedures of the Railway Labor Act divest
the courts of jurisdiction over his Amended Complaint. The District Court
properly found that it could not exercise jurisdiction under the hybrid doctrine
because Moore’s breach of the duty of fair representation claim against the BLE
are barred by the ratification of the Expanded Salina and Southwest Hub
implementing agreements. Moreover, Moore failed to come forward with
significant admissible probative evidence supporting his allegations that Union
Pacific conspired or cooperated with the BLE in its alleged breach of the duty of
fair representation.

Accordingly, the decision of the District Court granting Union Pacific
summary judgment and dismissing Moore’s Amended Complaint must be

affirmed.
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ARGUMENT
L
THE DISTRICT COURT PROPERLY FOUND THAT IT LACKED
SUBJECT MATTER JURISDICTION OVER MOORE’S CLAIMS THAT
THE HUB IMPLEMENTING AGREEMENTS WRONGFULLY ABRIDGE
HIS SENIORITY RIGHTS
A. Standard of Review

The District Court granted Union Pacific’s and the BLE’s motions for
summary judgment. This Court reviews a grant of summary judgment de novo,
applying the same legal standard used by the District Court. Jurasek v. Utah State
Hospital, 158 F.3d 506, 510 (10th Cir. 1998) (“Jurasek”). In this case, the District
Court considered the motions for summary judgment under Fed. R. Civ. P. 56(c)
and the legal standard enunciated in various decisions of this Court and the U.S.
Supreme Court. Moore App. at 193-94.

Summary judgment is proper where the pleadings, depositions, answers to
interrogatories, and admissions on file, together with affidavits, if any, show there
is no genuine issue as to any material fact, and that the moving party is entitled to
judgment as a matter of law. Fed. R. Civ. P. 56(c). When applying this standard,
the District Court must examine all of the evidence in a light most favorable to the
opposing party. Jurasek, 158 F.3d at 510. The party moving for summary
judgment must demonstrate its entitiement to summary judgment beyond a

reasonable doubt. Baker v. Board of Regents, 991 F.2d 628, 630 (10th Cir. 1993).

The moving party need not disprove the non-moving party’s claim or defense; it
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need only establish that the factual allegations have no legal significance. Dayton
Hudson Corp. v. Macerich Real Estate Co., 812 F.2d 1319, 1323 (10th Cir. 1987).
Once the moving party has carried its burden under Rule 56(c), the party
opposing summary judgment must do more than simply show there is some
metaphysical doubt as to the material facts. Indeed, the nonmoving party must

(244

come forward with “’specific facts showing that there is a genuine issue for trial.””
Matsushita Elec. Indus. Co., Ltd v. Zenith Radio Corp., 475 U.S. 574, 587 (1986)
(quoting Fed. R. Civ. P. 56(e)) (emphasis in Matsushita). The opposing party may
not rely upon mere allegations or denials contained in its pleadings or briefs.
Rather, the opposing party must come forward with significant admissible
probative evidence supporting that party’s allegations. Anderson v. Liberty Lobby,
Inc., 477 U.S. 242, 256 (1986).

“If there is no genuine issue of material fact in dispute, then [this Court] next
determine[s] if the substantive law was correctly applied by the district court.”
Jurasek, 158 F. 3d at 510.

B. The District Court did not Err in Finding that Moore’s Claims are

Subject to the Mandatory Arbitration Provisions of Article I, Section 11
of the New York Dock Conditions

The STB (formerly the ICC) has “exclusive” authority to examine,
condition, and approve proposed mergers and consolidations of transportation
carriers within its jurisdiction. 49 U.S.C. § 11321. Union Pacific applied for
authority to acquire control of the Southern Pacific under Section 11323 of the

ICCTA. 49 U.S.C. § 11323. Section 11324 of the ICCTA, 49 U.S.C. § 11324,
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provides that railroads seeking such authority are required to “provide a fair
arrangement” for the protection of employees affected by the transaction. The
standard terms imposed by the STB for the protection of employees affected by a
merger or acquisition of control are the New York Dock conditions. Accordingly,
the STB conditioned its approval of Union Pacific's acquisition of control of
Southern Pacific on the New York Dock conditions as the protective terms for
affected employees.

With the approval of the acquisition, Union Pacific was required by the
provisions of Article I, Section 4 of New York Dock to negotiate an agreement for
the purpose of implementing the protective conditions. New York Dock, 360 1.C.C.
at 77-78. In the event the railroad and the labor organization are unable to reach
agreement through negotiations, Article I, Section 4(a) of the New York Dock
conditions provides that either party may submit the dispute to a neutral referee for
resolution. The decision of the referee is considered final and binding, subject to
the limited review only by the STB. Chicago & North Western Transportation Co.
— Abandonment, 3 1.C.C. 729 (1987), aff'd sub nom., IBEW v. ICC, 862 F.2d 330
(D.C. Cir. 1988).

Seniority provisions “have consistently been modified in the past” in
consolidations, and almost all consolidations require scope and seniority changes
in order to effectuate the purpose of the transaction.” CSXT" Corp. — Control —

Chessie System Inc., & Seaboard C.L. Industries, Inc., Finance Docket No. 28905
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(Sub-No. 27) (served Dec. 7, 1995), slip op. at 15, aff’d sub nom., UTU v. STB,
108 F. 3d 1425 (D.C. Cir 1997). It is well established that Article I, Section 4 does
not require any particular seniority integration methodology, and grants the parties
through negotiation and, if necessary, the arbitrator the discretion to fashion the
appropriate methodology for a particular case. See ATDA v. I.C.C., 26 F.3d at
1163.

Article I, Section Il of the New York Dock conditions provides for
arbitration of disputes arising over the interpretation and application of the
particular terms of a negotiated or arbitrated implementing agreement. The
railroad, a union or any aggrieved employee may invoke arbitration under
Article I, Section 11.

In the event the railroad and its employees or their authorized

representatives cannot settle any dispute or controversy with respect

to the interpretation, application or enforcement of any provisions of

this appendix, . . . within 20 days after the dispute arises, it may be

referred by either party to an arbitration committee.

As is the case with arbitration under Section 4, the STB has exclusive
jurisdiction to review arbitration awards arising from New York Dock
implementing agreements. United Transportation Union v. Norfolk & Western R.
Co., 822 F.2d 1114, 1120 (D.C. Cir. 1987), cert denied, 484 U.S. 1006 (1988);

IBEW v. ICC, 862 F.2d at 338. Section 11 arbitration awards that are reviewed by

the STB are treated as final agency orders, which are subject to review by the
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appellate courts under a deferential standard. UTU v, Norfolk & Western, 822 F.2d
at 1120.

It is now well settled that disputes over the application of a New York Dock
implementing agreement or the protective conditions themselves must be
arbitrated, and a federal court lacks jurisdiction to resolve such claim. Hoffiman v.
Missouri Pacific Railroad, 806 F. 2d 801 (8th Cir. 1986) (“Hoffman); Walsh v.
United States of America and Interstate Commerce Commission, 723 F. 2d 570
(7th Cir. 1983) (“Walsh”). In Walsh, the Seventh Circuit held that the language of
Article I, Section 11 of the New York Dock conditions requires mandatory
arbitration of disputes over the denial of protective benefits under a merger
agreement. The court held that the ICC, in using the word “may” in Section 11
meant to connote mandatory arbitration. Walsh, 723 F.2d at 574. The court
reasoned that such an interpretation was also supported by the U.S. Supreme
Court’s interpretation of a similar provision of the RLA. 1d.. citing Brotherhood
of Railroad Trainmen v. Chicago River and Indiana Railroad Co., 353 U.S. 30, 34
(1957). Finally, the court noted that its holding was in line with “strong federal
policy which favors arbitration of labor disputes whether mandated by statute or by
contractual agreement.” /d.

Hoffman is particularly instructive. In Hoffman, the Eighth Circuit expressly
adopted the Seventh Circuit’s reasoning in Walsh in holding that arbitration of

plaintiff’s claim was mandatory under Section 11 of the New York Dock

3 55 19 . . s
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conditions. Hoffinan, 806 F.2d at 801. It is to be noted that the Eighth Circuit
rejected the employee’s claim that she was excused from the duty to exhaust
administrative remedies by virtue of the union’s refusal to handle the arbitration of
her claim. The court acknowledged that under New York Dock the employee was
free to progress her claim through arbitration without her union’s involvement.
Id; see also Collins v. Burlington N. R.R. Co., 867 F.2d 342, 544-45 (9th Cir.
1989); Atkins v. L&N Railroad Co., 819 F.2d 644, 650 (6th Cir. 1987); Ryan v.
Railway, Airline and Steamship Clerks, et al., 1992 WL 363763, at *3 (N.D. Ohio
1992).

The District Court correctly found that the issues raised in Moore’s
Amended Complaint are subject to arbitration under Article I, Section 11 of the
New York Dock conditions since they involve a dispute “with respect to the
interpretation, application or enforcement of the implementing agreements that
were negotiated in accordance with the conditions imposed by the STB when it
approved the Southern Pacific/Union Pacific merger.” Moore App. at 202.

The District Court expressed its doubts with respect to Moore’s denial that
his claims that the implementing agreements wrongfully abridge his seniority
rights as a locomotive engineer are appropriate for Article I, Section 11 arbitration.
Moore App. at 203. It is undisputed that Moore’s attorney made a request of the
NMB several months after the ratification of the Expanded Salina Hub to

“schedule a New York Dock arbitration and that an arbitrator be selected” relating
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to the contention that the Expanded Salina Hub implementing agreement
wrongfully abridges Moore’s rights as an engineer. UP App. at 3, 4, 17, 18, 19,
203. However, instead of pursuing and exhausting the available administrative
remedies, Moore initiated this lawsuit,

Moore contends that the arbitration provision of Article I, Section 11 has no
application in this case by virtue of the exception of disputes under Section 4. This
contention ignores the fact that his claim is that the implementing agreement that
resulted from the process outlined in Article I, Section 4 wrongfully abridges his
seniority rights. In that regard, Moore concedes that it would be proper to present
the issue of “whether there has been a violation of the implementing agreement or
of the New York Dock conditions,” which requires “an interpretation of the
negotiated implementing agreement[s] or the New York Dock conditions. Moore
Brief at 33.

Thus, the District Court properly declined to exercise jurisdiction over
Moore’s Amended Complaint.

C. The District Court did not Err in Finding that the

Surface Transportation Board is the Appropriate Entity to
Decide the Issues Raised in Moore’s Amended Complaint

Also implicit in the allegations in Moore’s Amended Complaint are claims
that Union Pacific, in negotiating the Expanded Salina and Southwest Hub
implementing agreements, violated the requirements of Article I, Section 4 of the
New York Dock conditions that “each transaction which may result in a ...

rearrangement of forces shall provide for the selection of forces involved on a basis
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issue of material fact in dispute, “then [this Court] next determine[s] if the
substantive law_was correctly applied by the district court.” Jurasek, supra
at 510.

B.  Appellants’ Breach of Contract and Promissory Estoppel Claims

are Subject to the Mandatory Arbitration Provisions of Article I,
Section 11 of the New York Dock Conditions

The STB (formerly the ICC) has “exclusive” authority to examine,
condition, and approve proposed mergers and consolidations of
transportation carriers within its jurisdiction. 49 U.S.C. § 11321.
Union Pacific applied for authority to acquire control of the Southern Pacific
under Section 11323 of the ICCTA. 49 U.S.C. § 11323. Section 11324 of
the ICCTA, 49 U.S.C. § 11324, provides that railroads seeking such
authority are required to “provide a fair arrangement” for the protection of
employees affected by the transaction. The standard terms imposed by the
STB for the protection of employees affected by a merger or acquisition of
control are the New York Dock conditions. A(:cordingly, the STB
conditioned its approval of Union Pacific's acquisition of control of Southern
Pacific on the New York Dock conditions as the protective terms for affected
employees. With the approval of the acquisition, Union Pacific was

required by the provisions of Article I, Section 4 of New York Dock to
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negotiate an agreement for the purpose of implementing the protective
conditions. New York Dock, 360 1.C.C. at 77-78.

Article I, Section 11 of the New York Dock conditions provides for
arbitration of disputes arising over the interpretation and application of the
particular terms of a negotiated or arbitrated implementing agreement. The
railroad, a union or any aggrieved employee may invoke arbitration under
Article I, Section 11.

In the event the railroad and its employees or their authorized

representatives cannot settle any dispute or controversy with

respect to the interpretation, application or enforcement of any
provisions of this appendix, . . . within 20 days after the dispute

arises, it may be referred by either party tc an arbitration
committee.

App. 43.

The STB has exclusive jurisdiction to review arbitration awards
arising from New York Dock implementing agreements. United
Transportation Union v. Norfolk & Western R. Co., 822 F.2d 1114, 1120
(D.C. Cir. 1987), cert denied, 484 U.S. 1006 (1988); IBEW v. ICC, 862 F.2d
at 338. Section 11 arbitration awards that are reviewed by the STB are
treated as final agency orders, which are subject to review by the appellate
courts under a deferential standard. UTU v. Norfolk & Western, 822 F.2d at

1120.
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It is now well settled that disputes over the application of a New York
Dock implementing agreement or the protective conditions themselves must
be arbitrated, and a federal court lacks jurisdiction to resolve such claim.
See, Atkins v. Lowisville & Nashville RR. Co., 819 F.2d 644, 647-48 (6th
Cir. 1987) (“In fact every federal court which has interpreted § 11 of the
New York Dock conditions has concluded that arbitration is mandatory under
that provision”). See also, Collins v. Burlington Northern R.R., 867 F. 2d
542, 545 (9™ Cir. 1989); Hoffman v. Missouri Pacific Railroad, 806 F. 2d
800, 801 (8th Cir. 1986) (“Hoffman™); Walsh v. United States of America
and Interstate Commerce Commission, 723 F. 2d 570 (7th Cir. 1983)
(“Walsh”). In Walsh, the Seventh Circuit held that the language of Article I,
Section 11 of the New York Dock conditions requires mandatory arbitration
of disputes over the denial of protective benefits under a merger agreement.
The court held that the ICC, in using the word “may” in Section 11 meant to
connote mandatory arbitration. Id. at 574. The court reasoned that such an
interpretation was also supported by the U.S. Supreme Court’s interpretation
of a similar provision of the RLA. Id., citing Brotherhood of Railroad
Trainmen v. Chicago River and Indiana Railroad Co., 353 U.S. 30, 34

(1957). Finally, the court noted that its holding was in line with “strong
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federal policy which favors arbitration of labor disputes whether mandated
by statute or by contractual agreement.” Id.

Hoffman is particularly instructive. In Hoffman, the Eighth Circuit
expressly adopted the Seventh Circuit’s reasoning in Walsh in holding that
arbitration of plaintiff’s claim was mandatory under Section 11 of the
New York Dock conditions. Hoffman, 806 F.2d at 801. It is to be noted that
the Eighth Circuit rejected the employee’s claim that she was excused from
the duty to exhaust administrative remedies by virtue of the union’s refusal
to handle the arbitration of her claim. The court acknowledged that under
New York Dock the employee was free to progress her claim through
arbitration without her union’s involvement. Id; see also Collins v.
Burlington N. R.R. Co., 867 F.2d 542, 544-45 (9th Cir. 1989); Atkins v. LEN
Railroad Co., 819 F.2d 644, 650 (6th Cir. 1987); Ryan v. Railway, Airline
and Steamship Clerks, et al., 1992 WL 363763, at *3 (N.D. Ohio 1992).

An examination of Appellants’ complaint reveals that their claims are
appropriate for Article I, Section 11 arbitration. Appellants complain about
the “interpretation of vacation seniority for the eight (8) allocated turns.”
Aplt. Brief 13 at §39. Appellants further complain about the “multiple
interpretations of DHA” that were affecting them. Aplt. Brief 15 at  44.

Thus, there can be no question that Appellants’ claims involve a dispute over
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the interpretation, application or enforcement of the provisions of the Denver
Hub implementing agreement, which was negotiated pursuant to New York
Dock conditions.

Plaintiffs concede that Article I, Section 11 requires arbitration of
disputes arising from the conditions. Aplt. Brief at 33. However, they argue
that Article I, Section 11 does not require arbitration of claims that the unjon
breached its duty of fair representation through the interpretation or
application of a New York Dock implementing agreement.

An argument similar to Appellants’ was rejected by the United States
District Court for the District of Kansas in Moore v. Brotherhood of
Locomotive Engineers and Union Pacific Railroad Company, No. 99-1214-
JTM (June 15, 2000). The plaintiff in Moore filed a “hybrid” éction alleging
that Union Pacific breached pre-merger agreements and BLE breached its
duty of fair representation by negotiating implementing agreements for other
hubs created as a result of the Union Pacific/Southern Pacific merger.
Specifically, plaintiff alleged that the implementing agreement wrongfully
deprived him of prior rights and seniority. The District court dismissed
plaintiff’s complaint finding that:

the issues raised in Moore’s complaint qualify for arbitration

under Section 11 of the New York Dock conditions. This case
involves a controversy with respect to the interpretation,
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application or enforcement of the implementing agreements that
were negotiated in accordance with the conditions imposed by
the STB when it approved the Southern Pacific/Union Pacific
merger. Specifically, the issue is whether those agreements

abridge certain seniority rights to which Moore claims he is
entitled. ’

Slip. Op. at 10-11."°

The same result is required in this case. Arbitration under Article I,
Section 11 is the appropriate forum for resolution of Appellants’ claims that
Union Pacific’s and BLE’s interpretation and application of the provisions
of the Denver hub implementing agreement abridge their asserted seniority-
based right to work on long pool turns even when their turns have been cut
through the regulation process, vacation selection and work as firemen.

The case cited by Appellants in support of their argument that their
claims are not subject to mandatory arbitration under Article I, Section 11 is
not analogous. The plaintiffs in Harris v. Union Pacific Railroad Company,
141 F. 3d 740 (7th Cir. 1998), filed an action alleging that the denial of their
applications for the merger-related separation program based on their
maternity leave status violated the FMLA, PDA and ERISA. In Harris,
Union Pacific did not argue that the court lacked subject matter jurisdiction

over plaintiffs’ claims because they were subject to mandatory arbitration

'"This Court recently affirmed the dismissal of plaintiff’s complaint in
Appeal No. 00-3219.

01-347332.01 : 37
LGOS



under Article I, Section 11. To the contrary, Union Pacific argued that the
court lacked subject matter jurisdiction and plaintiffs failed to state claims
upon which relief could be granted because Section 11341(a) of the
Interstate Commerce Act (now Section 11321(a) of the Interstate Commerce
Commission Termination Act) provided for an exemption “from all other
law, ... as necessary to let [the merging carrier] carry out the [approved]
transaction.” 49 U.S.C. § 11321(a). Union Pacific maintained that the
FMLA, PDA, and ERISA were superceded by virtuz of the Interstate
Commerce Commission’s (“ICC”) approval of its merger with the CNW. In
rejecting Union Pacific’s argument, the court, acknowledging the ICC’s
power to supercede other laws in approving a railroad merger, held that the
ICC order approving the Union Pacific/CNW merger had to evidence the
ICC’s exercise of its power either “directly or by necessary implication” in
order to divest the court of jurisdiction. /d. at 744.

In this case, Union Pacific is not arguing that any state laws have been
“superceded” by the STB’s approval of its merger with tae Southern Pacific
and, therefore, Appellants must seek to persuade the STB to authorize
litigation over a claim arising under a particular state law. Union Pacific’s

argument that the District Court lacked subject matter jurisdiction rested
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PER CURIAM:"

Plaintiff J. Randy Stroud appeals from the district court’s
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alleging deprivation of contractual and statutory rights in a

merger implementation agreement between BLE and UP, as well as
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Exhibit 8

(J(;(bsil



claims of a violation of a duty of fair representation by BLE and
wrongful interference with contractual relations by UP. The
district court granted summary judgment on alternative grounds.
First, it concluded that it lacked subject matter jurisdiction over
the claims because they fell within the mandatory arbitration

provision of Article I, Section 11 of the New York Dock Ry.-

Control -Brooklyn Eastern Dist. Terminal, 360 I.C.C. 60, 84-90

(1979) (“New York Dock”), aff’d sub nom. New York Dock Rv. V.

United States, 609 F.2d 83 (2nd Cir. 1979), conditions. Second,

the district court held that where New York Dock did not preclude

Jurisdiction, it should decline jurisdiction under the primary

jurisdiction doctrine. Penny v. Southwestern Bell Telephone Co.,

906 F.2d 183, 187 (5th Cir. 1990).

We review the district court’s grant of surmmary judgment de
novo, employing the same criteria used in that court. Rogers v.
International Marine Terminals, 87 F.3d 755, 758 (5th Cir. 1996).
Summary Jjudgment should be granted where the record indicates no
genuine issue of material fact, and that the moving party is
entitled to judgment as a matter of law. Id.

Here, we agree with the district court that the gravamen of
Plaintiff’s complaint is a dispute with the “interpretation,
application and enforcement” of the BLE-UP implementation
agreement. Thus, federal jurisdiction 1is precluded by the

mandatory arbitration provision of New York Dock Article I, Section

11. Spaulding v. United Transportation Union, 279 F.3d 901, 913
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(10th Cir. 2002). To the extent that federal jurisdiction is not
preempted by the mandatory arbitration clause, we agree with the
district court that it should be declined because the Surface

Transportation Board has primary jurisdiction. Penny, 906 F.2d at

187.

The judgment of the district court is AFFIEMED.
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UNITED STATES COURT OF APPEALS FILED
United States Court of Appeals
TENTH CIRCUIT Tenth Circuit
b it EFER 62002 ‘
JOHN KASEL,; Y. G. ARIAS,
o PATRICK FISHER
Plaintiffs-Appellants, Clerk

V.

BROTHERHOOD OF LOCOMOTIVE
ENGINEERS, an unincorporated labor
orgamization; LOCAL UNION NO. 103
BROTHERHOOD OF LOCOMOTIVE

j

|
ENGINEERS, an unincorporated labor No. 01-1088 |
organization; LOCAL UNION NO. 451 |
BROTHERHOOD OF LOCOMOTIVE (D.C. No. 99-M-859) |
ENGINEERS, an unincorporated labor : !
organization; DIVISION 29 BROTHERHOOD (D. Colo.) |

OF LOCOMOTIVE ENGINEERS, an
unincorporated labor organization; UNION !
PACIFIC RAILROAD COMPANY, a |
Delaware corporation; and JOHN DOES 1-10, !
individuals, ) L _ !
I
!

Defendants-Appellees.

ORDER AND JUDGMENT®

b — —

Before EBEL, GIBSON®, and PORFILIO, Circuit Judges. |

Plaintiffs-Appellants John Kasel and Y.G. Arias are engineers with Union Pacific Railroad Company !
("UP™) and members of the Brotherhood of Locomotive Engineers ("BLE") who were displaced as a '
result of the UP-Southern Pacific merger. They have brought claims for breach of contract and
promissory estoppel against UP and claims for breach of the duty of fair representation against BLE.
Appellants claim that UP violated a commitment made to the BLE negotiators that Appellants would
keep the new Long Pool turns to which they were assigned after the merger unless there was a
significant decrease in business. Appellants also contend that UP violated commitments that their !
vacation nights would be recognized based on their pre-merger seniority, and that they would be ;
entitled to bump to Fireman positions in the event that they were displaced from their Long Pool :
positions.

- !
The district court ruled that it lacked jurisdiction over Appellants’ claims against UP because the |
Exhibit 9 |
3
!
i

AL v



claims were subject 10 mandatory arbitration pursuant to the New Yark Dock conditions agreed to by
UP when it sought the Surface Transportation Board's approval of the merger. See New York Dock
Ry.-Control-Brooklyn Eastern Dist., 360 1.C.C. 60, 84-90 (1979). The district court also ruled that
Appellants’ claims against BLE were time-barred, and that the record did not support a finding that
BLE breached its duty of fair representation. Accordingly, the district court granted summary
judgment to UP and BLE and dismissed Appellants' suit.

Appellants challenge each of the district court's rulings. After reviewing the briefs and record in this

case, we agree with the district court's conclusions. For substantially the reasons set forth in the
district court's opinion, we AFFIRM.

ENTERED FOR THE CQURT
David M. Ebel

Circuit Judge

" FOOTNOTES

Click footnote number to return to corresponding location in the text.

"+ This order and judgment is not binding precedent, except under the doctrines of law of the case, res
judicata, and collateral estoppel. This court generally disfavors the citation of orders and judgments;
pevertheless, an order and judgment may be cited under the terms and conditions of 10th Cir. R. 36.3.

2 Honorable John R. Gibson, Circuit Judge, United States Court of Appeals for the Eighth Circuit,
sitting by designation.
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This decision will be printed in the bound volumes of the ICC
printed reports at a later date.
| DATE ]
INTERSTATE COMMERCE COMMISSION ! SERVICE
DECISION 0EC 7 1995 .

Finance Docket No. 28905 (Sub-=No. 27)

CSX CORPORATION=--CONTROL--CHESSIE SYSTEM, INC.
AND
SEABOARD COAST LINE INDUSTRIES. INC., ET aAL.
(Arbitration Review)

Dacjided: November 22, 1995

The Commission finds that employment changes
proposed by the petitioning railroad may be
effected pursuant to arbitration under the
agency's standard New York Dock conditions
for protecting employaes adversely affected
by agency-approved consclidations

BY THE COMMISSION:

We uphold the findings of fact and conclusions of law in the
award of Arbjtrator Robert M. O'Brien concerning the implementing
agreements propazed by CSX Transportation, Inc. ("CSXT") to
effect that carrier's coordination of operations in a new
operating district, Because theé proposed implementing agreements
are necessary to effect the propeosed transaction and would not
override any "rights, privileges and benafits” that must be
preserved under our New York Dock labor protection conditions, ve
conclude that those agreements satisfy the requirements of our
labor protection conditions. The agreements should therefore be
adaopted.

BACRGROQUND

CSXT in its present form was created by a series of
transactions approved by this agency. In our 1980 decision in
Finance Docket No. 28905 (Sub=No. 1) et al.,' we allowed CSX
Corporation, a noncarrier holding company, to control as
gsubsidiary corporations the Chessie System, Inc. ("Chessie"),
Seaboard Coast Line Industries, Inc. ("SCLI"), and, indirectly
through sStock ownership, the Richmond, Fredericksburg & Potomac
Railroad Campany ("RF&P Railroad").! The railroads controlled
by Chessie included the Chesapeake & Ohio Railway Company
{(“"C40"), the Baltimore & Ohic Railroad Company ("8&0"), and the
Western Maryland Railway Company ("WM™), The railroads
controlled by SCLI included the Seaboard Coast Line Railroad
(Seaboard), the Louisville and Nashville Railroad Company (L&N),
the Clinchfield Railrocad, and several sxaller carriers.

In a subsequent series of decisions, we approved the
consolidation of the railroad corporate entities controlled by

Coast Line Industries, Inc., 363 I.C,C. 521 (1980) (CSXT--
control--chessie and Seaboard).

! At that time, RF&P Railroad was controlled (65.9%) by the
Richmond-Washington Company, which, in turn, was owned by Chessle
(40%) and SCLI (40%). o

Exhibit 10
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Finance Docket No. 28905 (Sub-Ne. 27}

€sx Corporation inzo its subsidiary CSXT.' The last steps in
this process involved the RF4P Railrvad. 1In 1991, CSXT spun off
RF4&P Rallroad's nan-rail assets and created the Richmend,
Fredarxcksburq & Potomac Railway Company ("RF&P Railway") to
acquire and to operate RF&P Railroad's rail assets. CSXT invoked
our -¢lassa exemptxou for corporate families to cbtain approval for
the acquisition and contrel.® In 1992, CSXT again invoked our
corporate family class exempticn to operate RF&P Railway directly
and vo assume all of its rights and obligations.’®

The decisions creating present-day CSXT vere approved
subject to our standard labor protec:icn canditions. Tnese
conditions ware adopzted in s ==Cont
Easterp Dist., 360 1.C.C. 60 (1979) (Eﬁ..iﬂ:ﬁ.ﬁgsk) t° melemenc
our mandata to provide such protection under 49 U.S.C., 11347.
Under Naw York Dock, laber changes that are related to
Commission-approved transactions are established by implementing
agreements negotiated before the changes occur. If the parties
cannat reach an implementing agreement, the issues are resolved
by arbitratien. Arbitration awards may be appealed tc the
Commission under our Lage Cuptain standard of review.®

} In GSXT--Centrol--Chessie and Seaboard, the Commission
authorized the CSX Corporation ("CSX") ta acquire control of the

6 subsidiary rail carriers of Chessie and the 10 subsidiary rail
carriers (the so-called “Family Lines") of SCLI, through the
marger of Chessie and SCLI into CSX. Two years later, in

Se a - i - igvi & . _ .
Finance Docket No. 30053 (ICC served Nov. &, 1982), the Seaboard
and the L&N (both of which were subsidiaries of SCLI in 1980)
merged to form the Seaboard System, Inc, Subsequently, i
altimore &§ 0. R.R. a & ==Me i .
Finance Dacket No., 11033 (ICC served May 22, 19871, the B&0Q
merged into the C&0. Later that year, CiO merged into thae

recantly created CSXT. See Shesapeake & 0. R, R. and CSX Transp..
.--Merge ion, Finance Docket No. 31106 (ICC served

Sept. 18, 1987).

) See the notice of exemption in ﬁ.x_mm'__u_u._s_t._l__

ctio cKshy
and Po:gmg; agzlzoag Company. Finance Docket No. 31954 (ICC
served Oct. 131, 1991).
H csX C,®a i [-3n i -
Frederi jlw npany, Finance Docket No.

J2020 (ICC served Apr. 15, 1992).,

¢ uUnder 49 CFR 1115.8, the standard for review is provided

in Chicago & W - nds ; Y I.C.C.2d 729
(1987), popularly known as the "ngg_ﬁgx;g;n" case. Under the
Lace Curtain standard, the Commission daaz not review "issues of

causation, the calculation of benefits, or the resolution af
other factual questions" in the absence of "egregious error.

Id. at 735-736, In Q_Liwgs_u_uwwb

and Tracka t emption--

Company, Finance Docket No. 10965 (Sub- No. 1) es 51_ (ICC served
oct, 4, 1990) at 16-17, ;gmgnded op other grouynds in Rajlway
Labor Exacutives' Ass'n v. United States, 987 F.2d 806 (D.C. Cir.

1993), we elaborated on :ne lace ¢curvain scandard as follaows:

Once having accepted a case for review, we nay only
overturn an artitral avard wvhen it is shown that the
award is irrational or fails to draw its essence from
the imposed lakor conditions or it exceeds the
authority reposed in arbitrators by those conditions.
{Cications omivted.) \
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Finance Oocket No., 289Q5 (Sub-No. 27}

This agency (and an arbitrator acting under New Yorkx Dock)
is authorized to override provisions of collective bargaining
agreaments that prevant realization of the public benefits of a
transaction.’ Those contesting proposals that we exercise our
autharity to override collective bargaining agreements arque
that: (1) New York Dock requires the praserviation af pre-
transaction bargaining agreements: or (2) the changes may not be
made becausge they are nat (perhaps due to the passage of time)
related to, Oor necessary for effeactuating the purposes of, the
prapesed transaction. Under New York Dock, employees affected
when a collective bargaining agreement is overridden nust be
compensated pursuant te tha formula established therein, which
provides comprehensive displacement and termination benefits for
up to 6 years.

This proceeding has arisen because of CSXT's efforts to make
operational changes that are allegedly relatad to, and necessary
to realize the operational benefits from, certain mergers that
helped to create the present-day CSXT. On January 10, 1994, CSXT
served a notice on the United Transportation Uniom (UTH) and the
Brotherhood of lLocomotive Engineers (BLE) (jeintly, “the unions™)
of its intention to inveoke the authority of New York Dogk to make
operational changes and related employee assignments in order to
effectuate the public benefits of the transactions.

Briefly, CSXT is proposing to coordinate train operations in
a portion of its system, its new “Fastern B&Q Consolijidated
District" (the "Eastern District"), by transferring work,
abolishing and creating positions, and merging seniority rosters.
All engineers and trainmen working in the new district would be
placed uynder CSXT's collective bargaining agreements with UTU and
BLE covering the former B&O lines. The notice reveals a net loss
of 5 positiaons (47 abolished minus 42 established). <CSXT made
minor alterations and proposed further details as to the
implementation af these coordinations in draft implementing
agreements (one for each union) transmitted to the unions on
February 25, 1994. In the Appendix te this decision, we have
reproduced the majeor ocperational changes that were proposed in
Article T of CSXT's draft implementing agreements.'

The unions refused to participate in the negotiation of an
implementing agreement, objecting that: (1) the changes may not
pe made under New York [ock because they violate existing
collective bargaining agreements; (2) CSXT improperly ralated the
changes to the whole group of Commission decisions® rather than
specified individual decisions: and (3) the changes cannot be
related to any of the transactions approved in the decisions
because the decisions are too old., CSXT then inveked arbitration
under New York Dock. Unable to negotiate, the parties selected
Robert M. O'Brien as the arbitrator. An arbitration hearing was

Where modification is necessary, we may act under either

section 11347 or section 113)sl(a). CSX Corp.--Contyol--Chessie

and Seaboard ¢.L.I., 4 1.C.C.2d 641 (1288), madifjed 6 I.C.C.2d
715 (1990): ndywi v ay R. -=pPuy.=-=-C_ R ., S
1.C.C.2d 764 {1989); Rajlwav labor Exegutjves' Ass'n v. Unjted
Stateg, 987 F.2d 806 (D.C. Cir, 1993) (RLEA): NorfolX & Wegtepn
v. American Trajip Dispatchers, 459 U.S. 117 (1%991): and Amerjcan
Train Ojspacchers Assocjation v. 1.£.C., 26 F.3d L157 (D.C. cir.
1994) (ATIDA).

! The notices and letters of transmittal to the unions
appear in attachments 1 and 2 of volume I of ;hg Appendix ta
CSXT's petitvior filed June 9, 1995, The specific changes
announced for each union vere the sane.

! See note 1, supra, for a statement of the decisions.

3
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Finance Dacket No. 28905 (Sub-No. 27)

held on March 28, 1995. Arbitrator O'Brien issued nhis awvard an
April 24, 1995,

The Arbitrator's findings of fact and law favored CSXT. He
found that the operational changes were subject to New York Dock
bacause they "directly related to and flowed from" the merger
authorizations by which CSXT was created. (Award at 9.) The
Arbitrator rejected the unions' arguments that: (1) the changes
were nat subject to New York Dock because they were not related
to specific decisions imposing New Yoyk Dock protectien (but,
rather, a whole group of decisions): and (2) the changes cannot
be related to any of the transactions approved in the decisions
becausa tha decisions are stale. The Arbitrator also held thact,
acting under our precedent, he had "the authority under both
Section 1ll34l(a) and 11347 t> modify existing collective
bargaining agreements” when they frustrate attainment af the
public benefits of zransactions approved by This agency. (Award
at l4.) <Concerning such benefits, the Arbitrator found that CSXT
had in fact shown that the changes were necessary to attain the
public transportation benafits of the transactions. (Award at
16~18.)

Althougnh nis findings of fact and law favored CSXT, the
Arbitcrator stopped short of adopting the implementing agreements
proposed by CSXT. He cited Article I, section 2 of New _York
Rogk, which provides in pertinent pars,

The rates of pay, rules, working conditions and all
¢ollective bargaining and other rights, privileges and
benefits (including continuation of pension rights and
benefits) of a railroad's employees under applicable
laws and/or existing collective bargaining agreements
or otherwise shall be preserved unless changed by
future collective bargaining agreements or applicable
statutes.

Arbitrator O'Brien noted that, in RLEA, the court ruled that
section 11347 of the Interstate Commerce Act (49 U.S.C. 11347)
mandates that rights, privileges and benefits afforded employees
under existing collectivae bargaining agreements must be
preserved.'* The court remanded the case to the Commission to
define "rights, privileges and benefi%s." As the Arbitratar
noted, we have not yet rendered a ruling in that proceeding.
Because we have not yet ruled on the court's remand, the
Arhitrator declined to rule on the issue. The Arbitrator left it
te the Commission te determine whether the changes proposed by
CSXT would be contrary to any such "rights, privileges and
benefits,"” (Award at 21-22.)

on June 9, 1995, CSXT anmd the unions filed petitions for
review of the Arbitrator's award. On June 29, 199%, CSXT and the
tnions filed replies. On July 28, 1995, CSXT filed a petition
for leave to file a reply to the Teply filed aon June 29, 1995, by
<he unions. By decision served August 22, 19935, we granted
CSXT's petition and allowed the unions to file a reply to the
substantive arguments raised therein. The unions filed a reply
on September 6, 1995.

The court noced, RLEA at 81)+814, that section 11347
incorporates the protecrions afforded under the Rail Passenger
Service Act of 1970 (Amtrak Acz), 5 L.S.C. 565, which provides,
inter alia, that "rights, privileges and benefits™ afforded
employees under existing collective bargaining agreements be
preserved.
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Finance Docket Na. 28905 (Sub-No. 27)
ARGUMENTS OF THE PARTIES

The parties raise four main igsues: (1) whether we should
hear the appaeal under our Lage Curtain standard; (2) whecther the
operational changes proposad by CSXT are linked to, or caused hy,
a prior approved transaction subject to New York Dock, i.e.,
whether they were properly before the Arbitrator: (1) whether the
changas would improperly reopen prior implementing agreemenzs by
contravening provisions in them that allegedly require cthat such
changes be accomplished through bargaining under the RLA: and ()
whether.the changes are the type of changes that may justify our
overriding collective bargaining agreements or, alternately,
involve "rights, privileges and benefits" that must be preserved

under section 2 of New York Pock.

1. Whether the appeal should be heard

In its reply filed June 29, 1995, CSXT argues that the
Arbitrator’s findings of fact should not be reviewed under our
deferential Lace Curtain standard of review (see n. 6, supza).
under which we do not review arbitrators' findings as to issues
cf causatian, the calculation ¢f benefits, or the resolution of
other factual guestions. In this category of unraviewable
issues, according to CSXT, are the Arbitrator's findings that (1)
the operational changes proposed by CSXT grow out of the prior
control and merger transactions and that (2) CSXT demonstrated a
need to modify collective bargaining agreements to realize zhe
benefits of the merger.

In their Junpe 29, 1995 raply ta CSXT, the unions argue that
the Arbitrator's award is fully reviewvable under our lace Curtajn
standard on the grounds that the Arbitrator made egregiocus erraors
of fact and law.

2, Whether the changes propesed are linked to
or caused by a prior approved transaczion

In their petition for review filed June 9, 1995, tne uniens
argue that the Arbitrator lacked jurisdiction under New York Doeck
=0 consider the changas sought by CSXT pursuant to our authority
to apprave operational changes that are necessary to effectuate
mergers. That is so, according to the unions, because the
changes cannot be linked to, or vere not caused by, any of the
rerger rransactions cited by CSXT. The unions maintain that the
changes sought here are due to pre-1980 control preoceedings not
c.ted by the carrier and involving the proparty at 1ssue.
Accarding to the unions, the changes cannot be linked to the 1980
decision that put Chessie and SCLI under common =antrol because
they do not involve SCLI property.*

In its reply, CSXT advances various arguments To show zhat
the labor changes proposed by CSXT grow cut of the prior control
and merger transactions. CSXT cites various decisions where Cthis
agency ar arbitrators acting under i{ts authority assertedly
allowed changes under New York Dock. Responding to the unions'
argument that, because the changes do not invelve SCLI property,
they cannot be linked to Finance Docket No. 28905 (Sub=-No. 27),

The unions sometimes discuss this issue af linkage or
causation in terms of whether "the consolidation of seniority
rosters and seniority districts” (reply filed June 25, 1995 at §)
or an attempt to realize "efficiencies" (petiction filed June 9,
1995 at 19) can be considered ta be "transactians'" under New York
Dock. Although the unions' cholice of words somerimes differs,
the underlying issue is the same-- whether CSXT 1s attempting to
implement a transaction or transactions that are subject To New
j &) ck.

HUG63



Tinance Docket No. 28%05 (Sub-Na. 27)

CSXT notes that the changes involve property of the RF§P, the
last carrier to come under the complete contral of CSXT. CSXT
responds to the unjons' argument that our 1980 decisioen in '
Finance Docket No, 28905 (Sub=-No. 27) cannot be the source of the
changes allegedly because it is toec old by (1} pointing to
decisions where we have assertedly held that causality is not
diminished by time and (2) arguing that CSXT was not able to
integrate the operaticns of its subsidiaries until the
subsidiaries were actually merged into CS5XT, a lengsthy prosess
that was not concluded until 1992.

3. RLA bargaining requirement in prior decisions

In their petition for review, the uniens arqgue that the
merger transactions have already been covered by implementing
arrangements and that the coordination sought here would
inproperly reopen these prior agreements.'* The unians maintain
that the prior implementing agreements require that the changes
propesed here be accomplished through bargaining under the
Railway Labor Act (RLA) racther than arbitraticns under New York
Dogk. *?

In its reply, CSXT responds that the language in question is
old boilerplate language going back as far as 1959 that provides
merely that matters touched upon in implementing agreements can
be changed pursuant te transactions that do pot require our
approval without going through New York Dock procedures. CSXT
Cites five implementing agreements where representatives of labor
allegedly did not argue that the language required bargaining
under the RLA to implement transactians requiring Commission
approval. The carrier also argues that iT cannot credibly be
found to have agreed to a one-sided bargain that weuld have
permanently waived its abjility to accemplish future coordinatians
through the New York Nock procedures. Fimally, CSXT argues that
it had no authority to waive its statutory right to have these
issues govarned by Commission procedures under section 11347 and

New York Dogk rather than RLA procedures,.
2. Ability to everride prior agreements

Both parties tacitly assume that CSXT's changes would in
fact contravene collective bargaining agreements. As in prier
cases where our authority under New York Dock was at issue,
nelther party systematically discusses how the collective
bargaining agreements would bar the changes sought by managament
. the absence of action by this agency. Instead, the parties
restrict their argument to whether we may compel the changes
Jnder Nev York Dock. The Arbitractor did not resolve this issue.

“ The prior agraeements alleged by the unians to bar =he
:nstant coordimation due to language requiring mod:fication
pursuant to RLA procedures are: (1)} the two 1983 guordination
agreements between (a! the B&O and WM and BLE and (b) B&O and WM
and UTU, both of which involved lesser included territory ;see
txh, % to the unions' Appendix of Exnibits]: and (2) the two 1992
coordination agreements between (a) CSXT, RF&P, and UTU {see Exh.
10 toe the unions' Appendix of Exhibits] and (b) C5XT, RF&P, and
BLE :see Exh. 11 to the unions' Appendix of Exnipits), both of
which involved lesser included territory.

The language 1n guestion typically provides that "“This
agreement ... shall remain in effect until changed or mocdified in
accordance with the provisions of the Railway Labor Act, as
amended." See, e.g., the 1979 implamenting agreement reached
between the B&O, WM, and several uniens, in CSXT's petition filed
June 9, 1995, Appendix volume LI, exhibit 16, page 8.
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Finance Docket No. 285035 (Sudb-No. 27)

In its petition for raview filed June 5, 1995, CSXT asks us
to decide the issum that the Arbitrator declined to decide, i.e.,
whether the changes proposed by €SXT would fail to preserve the
"rights,- privileges and benefits" of existing callective
bargaining agreements. Briefly, CSXT argues that the changes do
not alrer prior rights, privileges, or nenefits hecause: (1)} tha
pay, benefits, and other "key terms" of the prior agreements will
not change; (2) all employees wWill continue to be covered by
collective bargaining agreements (the B&O agreements): and (3)
our labor protection obligations have naver been interpreted as
giving employees of a merged carrier like CSXT the "right" or
“nrivilege" of working only on the lines of cheir former
employers.

The unions argue that, under RLEA, the changes must be
necessary to secure the public benefits of the merger and that
the changes at issue fail this test. CSXT responds that jts
changes will effectuate the cited transactions by merging
operations on lines where train operations are allegedly being
conducted as though they continued te pelong te separate
railroads. The unions dispute CSXT's statement (that operations
in the proposed district are being conducted as though they
continued to belong to separate rajlroads) on the grounds thaz
aperations in the district have in fact been merged, except for
the consaolidation of seniarity districts.

CSXT argues that the changes meet the standard imposed in
RLEA for changing prier practices that intarfere with attainment
of the public benefits of the transaction. CSXT argues that: (1)
the changes will improve operational efficiency: (2) this
improvement is a public benefit under RLEA: and (1)) the cost
savings from this improvement satisfy RLEA by not creating merely
a transfer of wealth from labor to CSXT.'* Concerning this last
paint, CSXT contrasts the operational changes proposed here with
shanges in pay and pension benefits (not proposed here) and other
changes that, according to CSXT, can directly transfer wealth
from labor to carriers. CSXT accuses the unions of interpreting
RLEA as disallowing any changes to collective pargaining
agreements, not just changes that are designed to transfer wealcth
from labar to carriers.

The parties dispute the broader implications of section 2z of
New Yo ock. CSXT views the "rights, privileges and benafits"
language of sectian 2 as merely creating a savings clause that
preserves the collective bargaining agveement provisions chat are
7t required to be modified 1n order to effectuate Cammission-
authorized transactions. The unions respond chat RLEA precludes
CSXT's argument.

The unions dispute CSXT's pesition that the changes are nat
important enough to constitute changes in “rights, privileges and
benefits." In particular, the unions argue that changes in the
location where employees work must be censidered in any
evaluation of whether "rights, privileges and benefits”" are
changed and that we may not consider only pay and benefits. The
unions also argue that union representation is a right that nust
pe preserved.

** See Appendices A and B of the unions' reply filed
June 29, 1995.

* The parties sometimes argue in terms of whether the
changes "flow solely from modification ta laber agreements” or
use similar terms. When they do this, they seem to be disputing
whether wa would be contravening RLEA by mandating changes that
are designed less to secure the public bpenefits of transactions
than to transfer wealth from labor to the carrier.

)
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Finance Dacket No. 28905 (Sub=Ne. 27)

The parties dispute the relevance of section 11341(a), The
unions question the Arbitratar's premise that modifications of
collective bargaining agreements may be ordered pursuant to 49
U.$5.C. 1l34l(a), on the grounds that section 1l34l(a) does not
apply to transactions that are approved under our sectior 10505
exemption autharity.' In respanse, CSXT argues that, first,
the Arbitrator did not rely exclusively on section lildl(a) but
also relied on saction 11347, and, second, that the Arbicratar
relacted the changes to Finance Docket No. 28905 (the ceamon
control proceeding), which was pot approved via an exemption
under section 10505.

DISCUSSION

As nated, the parties raise four main issues. The threshold
issue is whecher we may hear the appeal on its merits.

1. W e sh d ba . VWe will hear the
appeal. Under our [age Ccurtajn standard of review, we do not
review issues of causation, the calculation of benefits, or the
resolution of other factual questions in the absence of egregious
error. Here, the Commission must decide the issue of whether the
changes involve "rights, privileges and benefits" that must be
preserved under sectjon 2 of New York Dogk because the arbitrator
deferred resolution ¢of it to us. The Arbitrator's decision on
the issue of whecher the proposed changes are linked to a prier
transaction is a factyal issue. That decision should not be set
aside except for egregious error. The third issue raised on
appeal, whether the railroad has bound itself to follow RLA
procedures in undertaking the changes at issue here, involves
factual deterninations by the arbitrator which merit our
deference. However, because it goes beyond mere factual
questions, it warrants ocur review under the Lace curtain
standarxds,

2. Whether the changes propesed are linked to or caused by
a_prior approvad transaction. The parties dispute whether the
labor changes proposed by &SXT are linked to, or caused by, a
pTlor approved transaction subject to Ngw York Dogk, i.e.,
~hether they were properly before the Arbitrator. We find that
the ¢changes were properly before the Arbitrator under New Yotk
Dock.

The Arbitrator's finding on linkage is a factual finding as
o causation, and, as such, is entitled to deference undetr ouyr
wage Curtajn standard of review. Such findings are reversed only
upon a showing of egregious error.

The Arbitrator's finding of linkage was not egregious error.
The purpose of the changes is ToO ensure that CSXT ceases to
operate as a callection of separate railroads and fully enjoys
the operational econamims of being a unified system.’ The

‘* We have asserted two statutory grounds for modification
of collective bargaining agreements: section 11347, cthe
sTatutary basis of New York Dock: and section Lll3l(a).

The unions dispute CSXT's statement, that operations in
the proposed district are being conducted as though they
continded to balong o separate railroads, on the grounds that
operations in the district have in fact been merged, excaept for
the consolidation of seniocrity discricts, See the statements of
UTU General Chairmen Robert J. Will and John T. Reed, attached to
the unions' reply filed June 29, 1995. We find, however, that
operations in the proposed district have not been merged, based
on the statement of OSXT's Director of Employee Relations Michael
D. Rogers, attached Lo CSXT's response filaed July 28, 19935.
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opportunity to make these changes was ¢reated by an entire series
of decisions. These began with the 1563 and 1947 decisions that
brought the B&0C, C&O, and WM under common contral and ended with
the 1992 °decision that formally merged the RF&4P into the CSXT
system.'* All of these decisions played a role in creating the
opportunity for CSXT to coordinate operations in the proposed
Eastern District by use of a single pool of emplaoyeas. This
oppertunity Cannot be attrihuted solely to any individual
decision in this series of decisions.

The relavant inguiry is whether the action at issue is
linked to prior Commission action in which we imposed New York
Dock conditions. As long as the actjons at issue are rooted in
transacticons subject to New York Dogk, it does not matter wvhether
these conditions were imposed in onhe transaction or several. The
conditions do not vary from case to case. The only guestion 1is
whether they are applicable, The unions do not dispute that they
are. Neither logic nor pracedent supports the unions' contention
that the basis for a carrier's action must be found in a single,
Commission-approved transaction, rather than in a series of then.

The unions' position is based on an assumption that CSXT had
a duty to implement whatever New York Dock~related coerdinations
invelving C&0, B&O, and WM track when these carriers first came
under common control ar soon thereafter. If CSXT had been under
such a duty, the instant ceordination arguably could have been
criticized as teoo late to be accomplished under New York Dogk.

But we have never imposed a deadline on making merger-~
related operational changes. In fact, in CSX Corporation--
ontrol—- ie_System, Inc., and Seaboard Goast Line
pdusexies, 8 I.C.C.2d 715, 724 n. 14 (1992), we held that
causality is not diminished with the passage of time:

Causality, however, is not per se diminished by a
lengthy delay in exercising authority previously
granted, This is not analogous to laches. There could
be any number of reasons why an entity farmed as a
result of a Commissien-approved transaction might wish
to pestpeone a coordination which c¢ould have been
undertaken earlier.

We have been given no reason to depart from this holding
nere. CSXT merged its operations gradually, delaying many
changes until the corpourate entities vere merged. This approach
does not appear to be unreasonadle on its face, and no showvwing
has been made that it is unreascnable, Nar has any showing been
nade that CSXT's gradual merger of its operations prejudiced the
rights of employees under New York Dock. If anyething, the
gradual nature of the merger would have been mare likely to
venefit employeas by providing for a smoother integration of
personnel into the merged system,

The unions hote that the order of Presidential Emergency
Board 219 increasing the basic mileage of train and engine
service employees influenced the benefits of the coordination.
See the statements of Dan M., Menefee and John T, Reed, attached
ta the unions' Appendix of Exhibits filed with its petition an
June 9, 1995. Without the merger decisions, however, there could
have been no coordinacien at all, naewithstanding Presidential

‘* The Arbitrator's failure to include the pre-1980
transactions as grounds for his jurisdictien did not affect his
jurisdictzion because this agency, like courts operating under
modern rules of pleading and practice, may uphold its
jurisdiction for any valid legal reason, regardlass of whether
that reason is pleaded or argued.

9
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Emergency Board 219. Without Presidential Emergency 8card 219,
the new district would most likely have been smaller (due o a
smaller range of crew travel), but some coordination would still
have beén possible. The connection becween the merger decisions
and the coordination was not severed by the actian of the
Emergency Board. A reasonably direet causal connectien remains
between ocur decisions and the coordination. Our standard of

"reasonably direct connection" was applied in: (1) Burlingzen
Novzhegn, Inc.--Control and Merger--st. Louis-San Francisco
W Com ition far Raview of Arbitgal Avayd}, Finance
Docket No., 28583 (Sub-No. 24) (ICC served June 23, 1986): and (2)
Maj tra aj ad Company--— = bit i eview),
Finance Docket No. 29720 (Sub=No. lA) (ICC served Dec. 8, 1938),
' W . Vv, I.€.€c., 920 F.2¢

Brothexhood of
40 (D.C. ¢ir. 1990). Thus, the Arbitrater did not comnmit
egragious error by finding a connection.

3. aipin eqy i ior a ements. The
parties dispute whether the coordinatien sought by CSXT would
concravene provisions in prior implementing agreements that
allegedly require that subsequent coordinations be agcomplished
thraugh bargaining under the RLA.

We uphold the Arbitrator's decision that these provisions
impose no such requirement. The intent of the provisions
requiring RLA bargairiing was not to bar this type of c<oordination

under New York Oogk. The lack of intent was manifested in two
ways: (1) differences in the territories invoclved: and (2) past
dealings.

{a)y Teryivorial differences. The Arhitrator found that the

changes proposed by CSXT here do not involve the same territory
or property invelved in the prior agreements.‘'’ We have no

* In making this finding, the Arbitravor distinguished an
earlier arbictration award where Arbitrator Harris found to the
contrary (Award at 19)!

The Uniaons cite a 1994 award rendered by Neutral
Robert O, Harris in a case between the UTU and CSXT
(lnvolving Carrier's notice to coordinate work
rerformed on the C&0 and the Louisville and Nasnhville
Railroad Company) in support of its contention.
Arbitrator Harris found that because of an earlier
inplementing agreement involving the same properties,
CSXT was precluded from asking for de pove arbitration
to coordinate property subject to an implementing
agreement which, by its expresz tarms, may only be
changed pursuant to the RLA. The Carrier has appealed
the Harris awvard to the ICC.

It appears that Arpbitrator Harris concluded that
an implementing agreement may not be changed in a
secand coordination gf she_same Dropertieg except in
accordance with the terms of the implementing
agreement. Howaver, CSXT and or its predecessors
agreed to implementing agreements invelving the WM and
the RFEP. Evidently, there wvere no implementing
agreements involving the B&0O and the C&O. Since over
80% of the territory the Carrier now proposes to
coordinate involves former B&O and C&0 property the
Carrier is not now seeking coordination of "the same
properties" which were subject %o earlier implementing
agreements, in this Arbitrator's judgment.

10
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reason to quaestion chis finding, much less To find it egregiously
wrong .

Nor do we find eagregious error in the Arbitrator's presise
that the prior agreements were ncet intended to caver future
coordinations involving different track and territories, While
it can be argued that CSXT bound itself to RLA procedures as a
condition for changing the coordinations involving the lesser
included track at issue in the prior agreements, the carrier
cannot reasanably be found to have intended these agreements as
perpetually waiving New Yotk Dgck procedures for future
coardinations involving territories of substantially gqreater
extent and differing scope. Such a waiver would have barred the
carrier from any future New York bDock coordinaticn between the
track involved in the prior agreements and the remainder of the
CSXT system, thaereby crsating an “island” ¢f unintegrated
operations in its system. We cannot plausibly find chat the
carrier intended To use the minor and routine 1583 and 19%2
agreements to bind itself to such a significant restriction, at
least in the absence of specific language in those agreements or
other credible evidence of such intent.

{b) Past dealings. The Arbitrator alse implied that past
dealings show that the RL& requirement was not intended to bar
the instant coordination.‘" Under general contract lawv, the
intant of parties tc an agreement can be ascertained from a
course of dealing or usage of the trade. Custom and usage, as
reflected in the arbhitration agreements cited by CSXT,
contravenes the contaention that RLA procedures are required for
subsequent coordination efforts under New York Dock.*®® The

¥ The Arbitrator's finding that different territory was
involved was not egregiously wrong. AR inspection of the track
invealved in the prior agreements (see the agreements and diagrams
cited in note 11, above) indicates that much of the track and the
scope of the coordination differs:

1. The WM trackage involvad in the two 198) agreements
coordinating operations on the WM and the B&0 only partially
overlaps the WM srackage at issue here. Part of the WM trackage
involved in the 1983 agreements seems to have heen abandoned.

2. The B&0O track involved in the 1392 agreements
caardinating aperations on the RFELP and the B&O ran from Potomac
7ard to Baltimore and Philadelphia and from Potomac Yard west o
Brunswick and esast again to Baltimore, a small subsegment of Inhe
Ba0 track Lnvolved here. Unlike the agreements at i1ssue here,
zhe 1992 agreements did not involve C&0 track.

S The Arbitrator stated {Award at 20):

It is also noteworthy that CSXT and its
predecessors have negotiated several implementing
agreemants containing language similar to that invelved
in the Harris award. Many of those properties were
subsequently ccaordinated without resort to the RLA.
Rather, they were coordinated in accordance with ICC
precedures,

' The agreements are discussed on pages 29-30 of CSXT's
veply filed June 29, 1995 and appear in exhibits 36, 38, 39, 40,
41, 42, and 43. In each aof the five implementing agreements
cited by CSXT, the union did not object to the expansion of the
coordination of operations under New YorkK Dock, notwithstanding
the presence of similar language referring to the RLA in the
prior implementing agreements establishing the coordinations that

{continued,..)
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awards cited by CSXT, going back over 30 years, show that neither .
party had any reason to view this lanquage as restricting CSXT's

ability to invoke New York Dogk teo implement future aperational

changes, "an ability that CSXT would not have readily given up.

This usage history is consistent with CSXT's position that the

language is boilerplate language that provides merely that

matters touched upon in implementing agreements can be changed

pursyant toc transactions that do not require our approval without

qoing through New York Dack procedures.

Because we are upholding the Arbitrator's finding that the
intant of the language requiring RLA procedures was not to bar
future coardinations under New Yoyk Dock, we do not have tTo reach
CSXT's argument that carriers have no authority to waive thair
statutory right to have such issues governed by Commissicn

procedures under section 11347 and New York Dock rather than RLA
preceadures.
4, TY to av id or_a s. It is well

settled that we have the authority to modify collective
bargaining agreements when modification is necessary to obtain
the benefits of a transaction that we have approved in the public
interest, See the cases cited in note 7, supra. At issue hare
are the limits of that authority. In particular, the issue is
whether the changes saught by CS5XT comport with the court's
decision in RLEA.

The court in RLE) did not intend to make every change an
impermissible change in rights, privileqges, or benefits. As the
court stated (987 F.2d at 814), "Unless, however, every word of
every CBA were thought ta establish a right, privilege, or
benefic for labor-- an obviously absurd position=--§ 565 {of the
Rail Passenger Service Act, 45 U.S.C. 565) (and hence § 113147)
does seem to contemplate that the ICC may modify a CBA,"
‘Citation omitred.] Nor did the court hold that changes in work
location or the switching of employees from work under one
collective bargaining agreement to another involved impermissible
changes in rights, privileges, or benefits.

To determine which changes are permissible, the court in
RLEA established the fcecllowing standard (987 F.2d at 814-~315):

.+ . it is clear that the Commissian may naot madify a
CBA willy-nilly: § 11347 requires that the Commission
provide a "fajir arrangement.” The Commission itself
has stated that it may modify a collective bargaining
agreement under § 11347 only as '"necessary" to
effectuate a covered transaction. [Citation emitted.)
. . . We loak therefore to the purpose for which the
ICC has been given this authority [%o approve
consolidations), That purpose is prasumably to secure
to the public some transportation benefit that would
not be available if the CBA were left in place, not
merely to transfer vealth from employees to their
employer . . . .

In other wards, the court's standard is whether the change is (a)
necessary to effect a public benefit of the transaction of (b)
merely a transfer of wealth from employees to their employer.

This standard has been met hera. The Arbitrator did not
cammit error (much less egregious error) in finding that the

*(...continued)
were expanded, The unions do not dispute CSXT's poasition that
they did not raise the RLA language as an objection to subsequent
expansiaon. )

.
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changes sought by CSXT would improve afficiency,® a factual
tinding entitled to deference under our Lace Curtajn standard,
CSXT has supported its claims that merging the separate seniority
rosters iNto one will produce real efficiency benefits: see
volume IIT of the Appendix of Exhibits to the Pe-ition af CSXT,
Tab B at 8-12. Improvements in efficiency reduca a carrier's
ceosts of service. This is a public transportation benefit
because it results in reduced races for shippers and ultimately
consumers. The savings realizad by CSXT can be expected to be
passed on to the publiz because of the presence of competition.
Where the transportation markat for particular commodities is not
competitive, regulation is available to ensure that caost
decreasaes are reflected in rate decreases. Moreover, increased
efficiency and lower casts wauld enable CSXT te increase traffic
and revenue by enabling that carrier to lower its rates for the
service it provides or to provide hetter service for the same
rates, While the railroad thereby benefits from these lower
costs, 50 does the public.

The changes sought by CSXT do not appear te be a device
merely to transfeér wealth from employees to the railroad.
Indeed, there doces not appear to be a significant diminution of
the wealth of the employees. The extent @f unionization will not
change. The reduction in labor costs will oecur through more
efficient use of employees and equipment, not by any reduyction in
current hourly wages and benefits,!” In order to use employees
more efficiently, CSXT will require some employees to work
different territorias and report to different staging areas.
Some employees may hava to move. Moving expenses are a henefit
under our New York Dock compensation formula.

The one adverse effect on employees from the proposed
consolidation of seniority districts apparent from the trecord is
That some employees may have to travel to protect their seniority
rights, A specific instance cited was that terminal reporting
peints for engineers working out of Cumberland, MD, would be 1400
miles away. No reduction in wages or change in working
conditions would exist, except the minor changes neted,
fmployees subjact to these changes would be compensated under New
Yark Dock. For that reascon, the criteria of RLEA have been met.

In considering whethar tne actions taken by CSXT comport
w.enh RLEA, we need to consider the court's decisieon in ATDA,
<nich adopted the RLEA standard, adding (26 F.Jd at llé4,
enpnasis supplied):

In other wvords e b t a

gcedilication itself: consxdered Lndependently of the
CBA, the transaction must yield enhanced efficiency,
greater safety, or some other gain.

The Arbitrator found that the cénsolidation of the seniority
districus would lead to lower costs, hence resulting in
Zransportation benefits. But the unions have asserted that these
penefits arise merely from the modification of the CBA, thereby
sonsravening the court's holding in ATDA.

we disagree. On page 16 of his decision, Arbitrator O'Brien
states:

’ sSee note 16, above,

i+ Cevtain WM employees may experience minor changes in
compensation duve to minor differences between the B&0 and WM
collective bargaining agreements, But the differences apply only
to small numbers af emplcoyees and in atypical situations. Any
changes in compensation would be compensable under New York Dock.

13
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CSXT has canvinced this arbitrator that it is
Nnecessary %o change the seniority districts of the
train and engine service affected by its proposal if
the ‘'territory of the erstwhile C&0, B&O, WM and RF&P to
be coordinated is to be run as a distinct and unified
rail trexght upera:lon. Were the Carrier required to

v} s e
i S e w' i own W e _and i T
e i 1) cantem 4

. -
the coordinacjon would be jllusorvy. (Emphasis added.)

tlere, the "transaction" is not, as labor contends, the
modification of the collective bargaining agreements but rather
the mergers of four previously Separate railroads inte a single
entity. The merging of the seniority districts dees not have its
genesis in the modification of the collective bargaining
agreements. As long as the C&0, B&O, WM and RF&P remained
separate rajilroads, the employees of each must of necessity have
worked independently of each other. Approval of the merger was
the action that permittaed these four groups of employees to be
melded inte one. Once the mearger had taken place, the
consalidation of the employees--and the modification of the
collective bargaining agreements--became necessary if the
efficiancies of the single work force, made passible by the
merger, ware to be realized.

We must also detarmine whether the CBA provisions to be
changed--(1) "scope" provisions governing "ownership" of work:®*
and (2) seniority provisions--are "rights, privileges, and
benefits" that must be preserved. The D.C. Cirecuit Court
remanded RLEA to permit the Commission to define the meaning and
scope of the phrase "rights, privileges, and benefits" in sectian
40S of the Amtrak Act as incorparated inta 49 U.S.¢. 11347, 937
F.2d at 814.

The history of the phrase "rights, privileges, and benefits"
indicates that it has traditionally meant what it implies--the
incidents of employment, ancillary emoluments or fringe
benefits--as gpposed to tha mors central aspects of the work
itself--pay, rules and working conditions. The genesis of
sectjon 405 aof the Amtrak Act wvas the Urban Mass Transit Act of
1962 (UNMTA), which authorized federal financial assistance vo
state and local governments for the improvement of urban mass
transit systams. Section ll(c) af that AcCt (now codified as 49
U.5.C. 5323(b)) required the Secretary of Labor to certify as
"fair and equitable" arrangedents to protect affected employees.
The first requirement of section li{c) for a “fajir and eguitable”
arrangenent was "the preservatiaon of rights, privileges, and
benefits under existing ecollective bargaining agreements or
otherwise."

Since no UMTA financing could be completed without the
Secretary of Labor's section 1ll(c) certification, a nodel
protective agreement was developed to permit tapid and dependable
processing of applications. The current reqgulations of the
Department of Labor provide that the Secretary will certify
pursuant to section l3(c) if che parties adopt the Model
Agreement. 29 CFR 215.6. Paragraph 10 of the Model Agreement
sets forth the type of rights, privileges, and benefits that are
“preserved" (emphasis added):

(10) No employee recaiving a dismissal or displacement
allowance shall be deprived during his protectian
period, of any rights, privileges, or benefits

it ee ATDA, 26 F.)d a3t 1160-61 for discussion of scope
provisions

\ ]
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Securicy, Woriqmen's Compengation, and wioemplovmens
conpensation, as well as any other benefits to which he

may be entitled under the same canditions so long as
such benefits continue to be accarded to other
employees af the bargaining uniz, itnagtive service or
furloughed as the case may be.

We believe that this is compelling evidence that the term
"rights, privileges, and benefits” means the "so-called incidents
cf employment, or fringe benefits,* Southern Ry. Co.--Control=--

gentral of Georgia Ry, Co., 317 I.C.C., 557, 366 (1962), and does

not include scope or seniority provisions.

In any event, the particular provisions at issue here do not
come within "rights, privileqges, or benefits" bhecause they have
consistently been modified in the past in connection within
consolidations. This may well be due to the fact that almost all
consollidations require scope and seniority changes in order to
effectuate the purpose of the transaction. Railway Labor Act
bargaining over these aspects of a consclidation wauld frustrate
the transactions. The ATDA court looked to past c¢onduct in
consalidations when it ruled that scope rules were not among
those provisions protected as “riqhts, privileges, and henefits."

26 F.3d at 1161. The court relied, in part, on §SX Coyparation--
~=Chegsje Svster eaboard st_Line stries

Inc., 6 I.C.C.2d 718, 71§, 742 (1990) (Caymen II). and its
recitation of the power of arbitrators under the Washington Job
Protection Agreement of 1336 and pre-1976 labor cenditions.

Seniority provisions have also been historically nodified
with regularity by arbitrators in connection with consolidations.
See Cagymen LI, 6 I.C.C.2d av 721, 736-737, 742, and 746 n.22.
Thus, both scope rules and seniority provisicns have historically
been changed without RLA bargaining and, accerdingly, are not
eligible for protection as "rights, privileges, and benefits.”

The unions arqgue that section 2 of Nevw rX _DRock cives
employees a right to retain their exisring union representatisn.
The coordination will require WM engineers, currently vepresented
by UTU, =9 wark under the agreement that BLE negotiated with the
B&éO racther than their current agreement. The effect of our
transacctions on selection of union memnhership is under the
jurisdiction of the National Mediation Board acting under the

Railway labor Act. Fox Valley & Western [Ltd.--Exemption

Aﬂgg;gxggo and Opevarion--Certain Lines of Green Bay and Westein
Pailzoad Company, Fox River Valley Rajlroad Covporatjon, and the
Ahnanee & Westerp Rajlwav Company, Finance Docket No. 32035 (Sub-

No. 1) (ICC served Dec. 19, 1994), slip op. at 7. Therefore, we
find that the issue of which union is to represant WM engineers
or receive them as dues-paying members does not involve a right
that must be preserved under section 2 of New Yerk ODagk.

As noted, the parties dispute whether section 2 of New York
296K iz merely a savings clause that preserves the collective
bargaining agreement provisions that are not required to be
modified 1n order r¢ effectuate Comnission-authorized
transactions. We need not resolve that issue here. The
decisions upholding our authority to change collective bargaining
agreements are not premised on section 2 being merely a savings
clause.

GO
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The unions have rnot even allaged that the consolidation of
agreements in any way inpairs the ability of CSXT employees to
bargain collectively with the rajlroad. Nor are the righ:s,
benefits,” and privileges granted by past negetiations impaired,
CSXT is proposing action that is made possible by tramsactions
that we have authorized. Employees affected by thoese

transactions are entitled to the benefit of New York Dogk
conditions, which have been imposed here.

CONCLUSIONS

We conclude that the implementing agreements braposed by
CSXT satisfy the requirements of our labor protection conditions
and should be adopted. The coordination proposed Dy CSXT is
linked to transactions subject to New York Dock and was thus
properly before the Arbitrator. By pursuing arbitration under
New York Pogk, CSXT did not contravene language in prior
implementing agreements reguiring thac future changes must be
made under the RLA because those agreements were not intended to
apply to tha changes sought here., Finally, we find that the
changes may be made even if they are incsnsistent with existing
collective bargaining agreements and that our audthority to
require these changes is consistent with the requirement of
section 2 of New York Qock that "rights, privileges and benefits®
of existing collective bargaining agreements bDe preserved.

This decisian will mot significantly affect either the

quality of the human environment or the conservation of energy
Tesoyrces.

IZ is _oyrdered:

1. The findings of fact and c¢onclusiens of law in the
Arbitrator's award are upheld, as supplemented in this decision,
and the implementing agreements proposed by CSXT are adopcred.

2. This proceeding is discontinued.

By the Commissjon, Chairman Morgan, Vice Chairman oOwen, and

Vernon A, Willians
{STAL) Secretary
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APPENDIX _
CcSXT's Statement of Changes Under Sectjon & of New York Dock'

arzicle I

A. Effective upon ten (10) days advance netice, all train
operations and the assaciated work forces of the former WM, RF&P,
and a portion of the former C&0, will be transferred,
consoclidated and merged into the train operations and assaciated

work force on the former Baltimore and Ohio in the territory
hereinafter described:

Philadalphia, Pa. -~ Cumberland, Md. (former B&Q)
Cherry Run, Md. - Baltimore, Md. (forwmer WM)
Hagarstown, Md. - Lurgan, Pa. (former WM)

Baltimora, Md. - Potomac Yard, Vva, (former B&0)
Brunswick, Md, - Potomac Yard, Va. (former B8&0)
potomac Yard, va. - Richmond, Va. (former RF&PR)
Charlottesville, Va. - Richmond, Va. (former C&9)
Brunswick, Md. - Winchester, Va. (former Ba&O)

cumberland, Md. - Brooklyn Jct. W, Va. (former B&O)
Crafton, W. Va. =~ Muddlety, W. Va. (former B&O)
panwood, W, Va. - Huntington W.va. (former B4iQ)

Tygart Jet. W. Va, - Bergoo, W. Va. (former B&O and WM)

which areas comprise the territory shown on the sketch designated
as Attachment “A.n

NOTE: All'brAncheﬂ and industrial tracks intersecting the
abave listed lines and all pre-existing territcerial rights of the
lnvolved districts are included in the coordinated territory.

' B. The following initial operational changes will be placed
into effect upon implementation of the Consolidation:

l. Charlottasville, va., will be closed as a supply point and
terminal for other than outlying point assignments, transferring
all other work to Richmend, Va, Charlottesville will thereafter
be an outlying peint for the Richmond supply peint. The
Piedmont-Washington Subdivision will be added to the working
limits of the Richmend~Potomac Yard Pool.

2. Hanover, Pa. will he closed as a supply peint and
terminal for other than outlying point assignments, transfarring
all other work to Baltimore, Maryland. The territory between
Baltimore and Hanover will be added to the working limits of c<he
Baltimore-Brunswick Pool. Hanover will chereafter be an ocutlying
point for the Baltimore supply point.

1. Hagerstowh, Md. will be closed as a supply point and
terminal for othar than outlying point assignments, transferring
tne protection of service to and from Harrisburg te a through
freight pool out of Qumberland (operating through Hagerstown).
The territory batween Cherry run and Hanover will be added to the
warking limits of the Baltimeore-Brunswick pool. Hagerstown will
thereafter be an outlying point for the Brunswick supply pool.

4. The protectiaon of certain service west of Cumberland will
be transferred to Brunswick by adding the territory west af
Cumberland on the Mountain Subdivision and former WM lines

Source: Pages 1-3 of CSXT's proposed implementing
agreement with UTU transmicted te the unions on Feb. 25, 1994,
reproduced ip attachment 1 of volume I of the Appendix of
Exhxpx;s to CSXT's petition filed June 9, 1995. The same
Provisions appeat in CSXT's propased implementing agfeement with
BLE in Attachment 2. '

.
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intersecting the Mountain Subdivision to the working limits of
the Brunswick-Cumberiand Pool with Brunswick remaining the home
terminal and Cumberland the away from home terminal.

5. The working limits of the Henry Pool will be combined
with the working limits of the Cumbarland~Grafszn Pool.
Cumbarland will remain as the home terminal. Graftaon will remain
as the away from home terminal.

6. Elkins, W. Va. will be closed as a supply point and
terminal for othar than outlying point assignments, transferring
the protection of service between Tygart Junction and Bergoo to
the supply point of Grafton by adding that territory ta the
working limits aof the Grafton-Cowan Pool. Laurel Bank will be
added as an away from home terminal for that pool. Elkins and
lLaurel BanX will thereafter be an cqutlying point for the
Cumberland supply point.

NOTE: Notwithstanding any othar provisions of this
Agreement, to foster an efficient and economic environment
for the retention and growth of business on this marginal
line, when service is needed on the Tygart-Bargoo line,
qualified employees in the Grafton-Cowan Pool will be called
anead of unqualified employees. Whean there are no qualified
employees available in the pool, the Carrier may call
qualified extra employees ahead of unqualified posl
employees,

C. Emplcyees may be regquired to perform service throughout
the coordinated territory in accardance with the B&0O schedule
agreement in the sane manner as though such coordinated territory
was included within their original seniority districe.

«g(
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- Couple,

China’s ‘It Couple’
Builds Sleek Towers
And a High Profile
Yuppie Pair Becomes Darling
Of the Changing Media;
Who Wore What at Party

By KarHdy CHEN

BEIJING—Inside a tent amid new
minimalist apartment towers, Chinese
fihn stars and business elite ningled
with Western diplomats. But the real
draw of the evening were the hosts, build-
ing tycoons Pan Shiyi and Zhang Xin.

Ms. Zhang swept into the room wearing’

a Mao suit in untraditional electric blue,
She air-kissed a Chinesé television host
and bantered with another guest in black
velvet as TV cam-
eras capturedthe ex-
change. 1n a corner,
Mr. Pan chatted
withthe U.S. ambas-
sador’s wite.

In a country
newly fascinated
with glitz and
glamor, Ms. Zhang
and Mr. Pan have
become Ssomething
novel in China: 'a
hot ‘celebrity cou-
ple.  They made
their mark by build:
ing some of China's
most successful office and housing com-
plexes, defined by a simple, modern aes-
thetic. And they found fame thanks to an
increasingly competitive mmedia that pays
attention to personalities, and a growing
class of munied young professionals look-
ing for role models.

Mr. Pun and Ms. Zhang “are the ‘It
""" gushes Hung Huang, a pub-
listier of trendy Chinese-language maga-
zines who has run stories identifying Ms.
Znhang as “China’s smartest woman.”
Mr. Hung adds: “They're self-made,
they're creative and they're very good at
feeling the puise of the modem-duy. mid-
die-class Chinese.”

Unlike many other Chinese entrepre-
neurs, who prefer tokeep a low profile, the
couple have opened up their lives to the
press. Their faces have appeared on the
coversof many of China’s new glossy niag-
azines. Huadreds of articles have chroni-
cled their rags-to-riches story and even
their sometimes stormy relationship.

Ma Weiyan, a 28-year-old media entre-
preneur, and her husband have bought
two of the couple’s properties [or invest-
ment and a third for their own use. They
devour any news about the coupie.

“China has so ‘many people with

Zhang Xin

>
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Woes at Union Pacific Create

Unexpectedly Strong Demand
Leads to Rolling Delays;
-No Easy Fix for Christmas

- Mr. Mlller N bpolled Lumber

By DANIEL MACHALABA

TEMPE, Ariz.—Glenn Miller thought -

he could rely on Union Pacific Corp. That
was before the U.S.'s largest railroad
started falling behind on deliveries to his

wholesale lumberyard, which is con-,

nected to Union Pacific by 1ts own ld.ll
spur.

. A series of orders took about a month
each to arrive at Miller Wholesale Lum-
ber Co. when they should have taken
apout 10 days. In the spring, one lumber
shipment from Oregon spent three
months riding the rails, including an un-
scheduled detour into Pehnsylvania' on
another railroad. Unjon Pacific tried us-
ing a trucking company, but muitiple

loads of wood were warped.by the desert.

sun and one went to a competitor by nis-

| take. The snafus cost more than $200,000,
Mr. Miller estimates, because he had to
buy lumber on the spot market to meet

his obligations. “It's a nightmare for
guys like me,” he says.
The Union Pacific system, stretching

from the Midwest to the West Coast, has-
-been gripped by a series of operational

breakdowns. Failing to anticipate a

surge in demand for shipping, the rail-

road .has found itself without adequate
staffing to handle the extra freight. As a
result, parts-of Union Pacific's network
have comue close to seizing up, with lahor
shortages creating rolling bottienecks
and delays.

Freight yards and tracks have been so
clogged that entire trains have been
stuck for days. The railroad can't. move
empty cars quickly enough to pick up
shipments, which are taking days or
even weeks longer than they should to

it reach their destinations, if the railroad is

able to carry them at all. Union Pacific,
based in-Omaha, Neb., is now turning
away custorners.

The company’s troubles, the worst
sirnce its massive service breakdowns of
the late 1990s, come at a pivotal time for

| the recovering U.S. economy. In total,

A Bottleneck for the Economy

railroads carry more than 40% of U.S.
freight volume, and Union Pacific con-
trols nearly a third of that business. It
carries about $300 billion a year of raw
materials and finished goods. ;

The regular tide of foreign-made DVD
players, sneakers and other big sellers

will begin reaching U.S. shores this
month for the critical  holiday-season.
With trucking companies and other rail-
roads also squeezed for space, Union Pa-
cific has become a major business con-
straint that could create shortages for
retailers and higher prices for custom-
ers. In addition, rail analysts are expect-
ing ‘a strong grain harvest this year,
which will further strain Union Pacific’'s
Ssystem.

" Robert Sappio, a senior vice president
at APL Ltd., .an. ocean shipping line
owned by Sihgapore’s Neptune Orient
Lines Ltd., expects rail service to bog.
down once the peak shipping season gets
under way. “T anticipate that despite the
very best efforts of our parther, the UP,
there will be congestion and delays,” he
says. APL serves fashion houses and
other importers that need- goods deliv-
ered from Asia. Its customers are al-
ready demanding discounts because of
the rail service’s unreliability.

Some of Union Pacific’s most valuable
freight shipments are being poached by
long-haul truckers and Burlington North-
ern Santa Fe Corp., the railroad's chief
rail competitor. But even Burlington
Northern Santa Fe, whose tracks cover

Please Turn lo Page 48, Column ’/
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Raﬂroad’s Woes Threaten Economy

Continued From First Page

_much of the same territory as Union Pa-.
 ¢ific, is fiot taking too much busmess lest :

“its tracks also become clogged.
- A Union Pacific spokesman says the

_railroad “clearly” has problems, which’

/|- he describes a§ a “system under stress,

\i S
hoir

i’

L2

0ps,
ng-

. but we don’t see it as a crisis.” The com-
-pany says-it didn't foresee a surge .in
-freight demand because customers. pro-:

vided estimates that were too conserva-

tive. “We were very surprised with the .-

strength of the recovery,” says Union Pa-
cific Chief Executive Richard Davidson.
In the first half of 2004, Union Pacific
handled more carloads than any equiva-
lent period in its history.

The railroad is scrambling to ease'v
its worst bottle: "
necks by building:

new tracks
bridges,
larly along the Stin-
set Route
links Los Angeles
and ElI Paso,

to acquire 760 ex-
tra locomotives
and hire 5,000 new
crew members this

Glenn Miller

year. “We're just trying to do the right -

things and get the resources in place,”
Mr. Davidson says.

Ever since it was created through an

Act of Congress signed by President Lin-
coln on July 1, 1862, Union Pacific has

been a crucial part of the U.S. economy. .*
In 1869, after starting on opposite sides of -
the country, the Union Pacific met the -

.In the past couple of years, there has
been an exodus of senior Unien Pacific
ployees. A retooled retirement plan
ered the retirement age for railroad
kets:to 60 from 63 anhd hany empldy
“eB5 of the old Southern Pacific took the
.. apportunity to leave. Other engineers dis-

. placed by remote-control locomotives

ose to retire instead of taking long-dis-

';_.“tance assignments with irregular sched-

o u]es

and -
particu- -

that - the railroad, acknowledges that Union Pa-

Texas, a key route., -
for goods imported ' many employees would take retirement.
from Asia. Union-

Pacific also plans -

-“=" As a result of the staffing shortages,
'Union Pacific can't easily move equip-
ment around its network. The average
speed of its trains has fallen by three
miles per hour to about 21 mph. “They

played it too tight, and it backfired,”

says Ed Burkhardt, president of Rail

-'ing company in Chicago.
i~ James Young, president of Union Pa-
cific Railroad Co., the unit that operates

~ cifichas been running “too tight, particu-
Jlarly on crews.”. The Union Pacific
-spokesman says the company was “quite
accurate™ in estimating 'in total how

' But forecasts in specific areas, such as

. “individual termmals, “were wrong in a

. few places,” he says.

As a result of its problems Union Pa-
cific today is expected to report second-
quarter profits that are sharply lower than
the year-earlier period. The company’s
stock price is down 17% since the start of
the year.

Union Pacific’s customers are bearing
the brunt of the mess. Lyondell Chemical

. Co., a maker of petrochemicals and plas-
tics, cut some production lines this spring

‘" because raw materials were.stuck on the

Central Pacific in Utah where officials -

drove a golden spike into a railroad tie.
The first transcontinental rail network
spurred settlement of the nation's West-
ern territories.

After the industry was deregulated in
1980, Union Pacific grew through mergers
with the Missouri Pacific, Western Pacific,
Missouri-Kansas-Texas, Chicago and

_ North Westem and Southern Pacific rail-

LRt

rv——.—x el
v,

rajlroad. Moving goods by rail around .
Heuston, where Lyondell is based, now.

takes seven days instead of the usual two.
These problems have cost it nearly $1 mil-
lion, says a spokesman. Union Pacific
isn’t always obligated to make up for cus:
tomers’ lost income, but in the past has
paid out claims to soothe damaged rela-
tionships.

Universal Forest Products Inc. has
ubeenAforced to buy lumber on the spot

Y "“‘(l"'\ o

‘World Inc., a closely held railroad-hold-

was taken.
RLTI

the first major bottleneck within four or
five hours. This time, because of the vari-
ous delays, Mr. Jarel didn’t get there un-

“-til eight hours after he went on duty.
‘There, he halted tiie train at.a spot where
"two tracks narrow to.6ne and ‘waited an
“hour for three westbound trainsto pass.

Union Pacific crews are raciiig to in-
stall new bridges and a new eight-mile
parallel track that will allow trains to
move through the area in both directions
at the same time. Mr. Jarel thinks that

will make little difference. The new track

“will just move the bottleneck out fur-
ther,” Mr. Jarel predicts.

Eight miles later, as the lights of Palm
Springs sparkle in the distance, Mr. Jarel
stopped again. This time, he was the
problem. A fresh crew was called to re-
lieve Mr. Jarel and his conductor because
they were approaching hitting federally
mandated 12-hour work limits. He was
picked up by a van that drove him to
Yuma, Ariz., the official end of his route
where he normally hands off to another

-CTew.

Mr. Jarel says he often can’'t com-
plete the entire 258-mile run to Yuma.
Because additional crews are drafted to
deal with this kind of problem, other
trains sit idle without anyone to drive

" them. That forces the railroad to use

employees to move waiting trains onto
sidings—and back again when they're
ready to go—compounding the labor
shortages.

. The trains are sometimes pa.rked in
high-crime areas.
After starting his
trip, Mr. Jarel saw
thieves  breaking
open  container
doors on a nearby
train. He reported
the incident to a
Union Pacific dis-
patcher who
alerted police.
Union Pacific says
the suspects were
gone when the po-
lice arrived; it's un-
clear if anything

Michael Jarel
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roads to become the “rié‘tidﬁ’é"iir’éés’t Tail "

road.

But railroads are highly mﬂexrble and -

problems can quickly multiply. Trains take
a long time to start, stop and back up, and

are restricted by the track network, much -

of which rung on a single track.
Union Pacific’s current stumbles echo
problems it faeed in 1997 and 1998. Follow-
ing the railroad’s merger with Southern

Pacific Rail Corp., it cut costs by consoli-

dating yards, but pared too much. The re-
sulting snafus marooned Midwestern

, crops and paralyzed ports on the West
Coast.

- Overseeing the company at.the time

wis Mr. Davidson, a life-long railroad -

man. The 62-year-old executive rose
through the ranks to the top spot:in
Union Pacific im 1997 having started life
as a brakeman with the formelMssa

car outfitted with exercise equipment so
his routine wouldn’t be interrupted when
he traveled on inspection trains.

"After the Southern Pacific debacle, he
promised to transform Union Pacific by
building more tracks and transferring op-
erational control from headquarters to
the - field. Union Pacific added a second
track on a key line through Kansas and a
third one in south-central Nebraska, a
route the company calls the busiest in
North America. '

But- Union Pacific’s investment
slowed when the economy soured. It dis-
cussed adding a track to large sections of

the Sunset Route, but completed less .
.than initially envisioned. It also put the

brakes-on hiring. Two of Union Pacific’s
biggest-unions, the Brotherhood of Loco-
motive Engineers and Trainmen, and the
United Transportation Union, say the
company’s problems stem from not hir:
ing enough conductors and engineers..

. ’ : .
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market in recent months because Union
Pacific didn’t deliver orders from the Pa-

- cific Northwest on time. The Grand Rap-

ids, Mich., company uses lumber to
make crates, trusses and other building
components. “It costs a lot of money
when you start adding up all the effects,”
says Mike Mordell, executive vice presi-
dent of purchasing, who thinks the de-
lays have cost Umversal more than.
$500,000.

Among the hardest hit are firms that
depend on getting raw materials just be-
fore they’re used in production. As Ore-
gon Steel Mills Inc. of Portland, Ore.,
waited for trainloads.of natural-gas- plpe-

tomer, it had to pay $5,000 4 'day to the'
company that would~ eventually -unload

N tlre rail cars.
= The depth of Unmn Paclﬁcs prob--
‘ - lems, especially along'the troubled Sun-
work, Mr Davidson had an old baggage

set Route, can be seen through the May
journey of Train ILBNS-18 from Los An-

. geles to Memphis, Tenn. The train—100

railcars long and packed with. imported
electronics, new Toyotas and other cargo—
sat for three days past its scheduled de-
parture because Union Pacific had no lo-

" comotives available. The railroad divided

the train in 'two, to avoid blocking a
grade crossing, and shunted it onto a
})ra(rjrch line next to a high-school football
iell

When Union Pacific found the locomo-
tives, there was a two-hour delay relating
to unfinished paperwork and congestion
in Union Pacific's East Los Angeles yard.
“It's a horrible system,” says Michael

Jarel, the frain’s 48-year -old engineer. -

“They throw obstacles in your path.”
When he was ready to leave, at 6 p.m.,
Mr. Jarel was blocked by locomotives

. moving cars around on the same track.

The Sunset Route handles up to 50

. freight trains a day. Usually, trains hit -

teamd s

Union Pacific is plannmg an mrusmn
of locomotives and new crew members.
It's hiring trainmen and conductors,
whose duties include fixing minor break-
downs. As their ranks are replenished,
Union Pacific will teach veteran conduc-
tors, who are in charge of the individual
trains, how to drive them. Because that
training takes at least six months, find-
ing enough engineers will still be a “chal-
lenge over the balance 6f the year,” con-
cedes Mr. Young, the Union Pacific presi-
dent. In the meantime, the company has
been turning away some of its highest-
profile- clients, including United Parcel

.Semce Inc.
line sections to be delivered: to.a cus: .

-XJnion’ Pacific is c0n31dermg reviving

__Pplans to add a second track to large por-

7 tions 'of thé Stunset Route. Double-track-

,mg the entire distance would cost as

" thuch'as $1.5 brlhon a big outlay for an

" industry that’s been struggling to raise

rates for years. Mr. Davidson dismisses
the notion that Union Pacific hasn't in-
vested enough in its railroad, citing the
‘addition of a third track in Nebraska. Mr.
Young says the company is discussing
raising rates with its big customers in
order to accelerate modernization pro-
S.

. Few of the remedies will be completed
in time for the Christmas rush. Mr.
Miller says he’s noticed improvements
lately in Union Pacific’s service but still
worries that shipments are arriving late.
Standing in his lumberyard in Tempe, he
pointed to a stack of 2-by-4s that were
delivered by truck instead of rail. Be-
cause the road haulage company hired
by Union Pacific didn’t have enough vehi-
cles, it stored the lumber on the ground
for three weeks, spoiling it.

“I"'m not selling a bright, fresh stick of
wood,” Mr. Miller said. “I'm selling a
piece of wood that looks like a car that
hasn't been washed in a month.”

YT
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- Side Letter No. 23

December 9, 1997

MR D E PENNING MR D E THOMPSON
GENERAL CHAIRMAN BLE GENERAL CHAIRMAN BLE
12531 MISSOURI BOTTOM RD 414 MISSOURI BLVD
HAZEI WOOD MO 63042 SCOTT CITY MO 63780

MR ML ROYAL JR

GENERAL CHAIRMAN BLE

413 WEST TEXAS

SHERMAN TX 75092-3755

Gentlemen:

This refers to the Merger Implementing Agreement for the North Little Rock/Pine Bluff
Hub which was signed on October 9, 1997.

During roster formulation meetings a question arose concerning the number of siotted
pool turns listed on Attachments “B”, “C”, and “D” to the Agreement. This will confirm that the
number of turns subject to the prior rights slotting arrangement are as set forth therein, i.e., 78
turns (Attachment “B™), 30 tums (Attachment “C™) , and 114 tums (Attachmeant “D”), and those
numbers are not subject to change.

Additionally, a clarification was desired regarding Article LA.4.c. Specifically, it was
understood that in the unlikely event there is no extra board maintained at Memphis, or if it is
exhausted, the existence of these circumstances may not be cited as a basis for denying eligible
engineers the right to exercise layoff privileges under this section. Also, under such
circumstances, it is understood that extra service would be protected by the next nearest extra

- board on which qualified engineers were available.

If the foregoing adequately and accurately sets forth our agreement in this matter, please
so indicate by signing in the space provided for that purpose below.

Yours truly,

M. A. Hartman
General Director - Labor Relations

-68a-
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North Pool (30 turns, UP Arkansas 51.388%, SSW 48.612%)

NLR-PB -Memphis

WONNMNANNMNNNION AL QA @ a.
COONPORBNICORNpIrpRap  PNPORON

ATTACHMENT “C*

Pool Allocation

Arkansas
SSW
Arkansas
SSw
Arkansas
SSwW
Arkansas
SSwW
Arkansas
Ssw
Arkansas
SSW
Arkansas
SSwW
Arkansas
SSwW
Arkansas
SSw
Arkansas
SSwW
Arkansas
SSw
Arkansas
SSwW
Arkansas
SSw
Arkansas
SSW
Arkansas
SSW

(Turns in excess of the highest number shown herein will be filled by engineers

from the zone roster, and thereafter, from the common roster).

GO
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. Side Letter No. 8

October 9, 1997

MR D E PENNING MR D E THOMPSON
GENERAL CHAIRMAN BLE GENERAL CHAIRMAN BLE
12531 MISSOURI BOTTOM RD 414 MISSOURI BLVD
HAZELWOOD MO 63042 SCOTT CITY MO 63780

MR M L ROYAL JR
GENERAL CHAIRMAN BLE
413 WEST TEXAS
SHERMAN TX 75082-3755

Gentlemen:

This has reference to the Merger Implementing Agreement for the North Little
Rock/Pine Biuff Hub entered into this date.

Prior o implementation of this Agreement, the Carrier and the Organization will
schedule and convene a meeting in Omaha, Nebraska to develop equity data for roster
formulation and data for slotting of all through freight pools associated with the North Little
Rock/Pine Biuff Hub. The results of this meeting will be described in an attachment which
will be appended to this Agreement prior to it being disseminated for a ratification vote,

This meeting will be conducted by Carrier Labor Relations Officers and the ( -
appropriate Local Chairmen for the territories concermned. The Carrier will provide the
sources of equity data and the Local Chairmen will provide the Carrier with the necessary
equily percentages for roster slotting and formulation. in the event the L.ocal Chairmen are
unable to agree upon equity percentages, the Carrier will make such determinations and
will not be subject to any claims or grievances as a result thereof.

"if the foregoing adequately and accurately sets forth our agreement in this matter,
please so indicate by signing in the space provided for that purpose below.

Yours truly,

)24 (aripresri—

M. A. Hartman
General Director-Labor Relations

%

A\NLPBBLE.€97 -38- Rev. 11/20/97
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Side Lefter No. 8 -
October 9, 1997

Mr. D. E. Penning

Mr. D. E. Thompson
Mr. M. L. Royal, Jr.
Page 2

AGREED:

/& '
D. E. Penning
General Chairman, BL

We-Thrpro—
D. E. Thompson

General Chairman, BLE

M. L. Royal; Jr.
General Chairman, BLE

cC: D. M. Hahs
Vice President, BLE

J. L. McCoy
Vice President, BLE

AANLPBRBLE. 697 -39- Rev. 11/20/97
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BEFORE THE
SURFACE TRANSPORTATION BOARD

FINANCE DOCKET NO. 32760, SUB-FILE 43

IN THE MATTER OF ARBITRATION BETWEEN UNION PACIFIC RAILROAD
COMPANY AND BROTHERHOOD OF LOCOMOTIVE ENGINEERS, NEW YORK DOCK
ARBITRATION, CASE NO. 03/074

(Arbitration Review)

DECLARATION OF GARY W, BELL
I, GARY W. BELL, hereby declare pursuant to 28 U.S.C. §1746 as follows:

1. I am and have been the Local Chairman of Division 182, Brotherhood of
Locomotive Engineers and Trainmen (“BLET”) since December, 2000, and was Assistant Local
Chairman of Division 182, BLET, from August, 1996, until December, 2000.

2. Division 182, BLET, is a unit in the General Committee of Adjustment — Central
Region (“GCA”). The BLET is the duly designated and authorized collective bargaining
representative for the craft of Locomotive Engineers employed by the Union Pacific Railroad
Company (“UP”). Division 182, BLET, has jurisdiction between several points on the UP,
including, but not limited to, the thru-freight pool between North Little Rock, Arkansas, Pine
Bluff, Arkansas, and Memphis, Tennessee. I have been employed on the territory within the
jurisdiction of Division 182, BLET, since June 2, 1979,

3. As Local Chairman of Division 182, BLET, I have authority to make adjustments
in the number of “turns” in the thru-freight pool between North Little Rock, Arkansas, Memphis,
Tennessee, and Pine Bluff, Arkansas, based upon the fluctuation of mileage accrued by the

Engineers operating trains within the pool. The fluctuation in the mileage of these Engineers is

; Exhibit 15
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directly based upon the increase or decrease in the number of trains operated between North
Little Rock, Arkansas, Memphis, Tennessee, and Pine Bluff, Arkansas.

4. My experience in making adjustments to the number of “turns” in the thru-freight
pool between North Little Rock, Arkansas, Memphis, Tennessee, and Pine Bluff, Arkansas,
based upon an increase or decrease in the mileage, has fluctuated between 27 and 31 “turns”,
generally averaging about 30 “turns”; each “turn” has been represented by an individual
Engineer. There has been no substantial increase in the amount of mileage in this pool, hence no
substantial increase in the number of required Engineers.

5. As Assistant Local Chairman of Division 182, BLET, during the merger
negotiations, pursuant to Finance Docket No. 32760, I was assigned, by former Division 182
Local Chairman Harold Young, the duties of negotiating the equity in various pools involving
the membership of Division 182, including, but not limited to the thru-freight pool between
North Little Rock, Arkansas, Memphis, Tennessee, and Pine Bluff, Arkansas.

6. During the equity negotiations, I met with various Carrier representatives and
Local Chairman R.E. Stone, who had jurisdiction of Division 858, BLET, representing Engineers
at Pine Bluff, Arkansas, and points between Pine Bluff, Arkansas and Memphis, Tennessee, on
the former St. Louis Southwestern Railway Company (“SSW”), a subsidiary of the former
Southern Pacific Transportation Company (“SPT”). We examined sources of equity data
provided by the Carrier representatives, and I, in conjunction with Local Chairman Stone and
various other BLET representatives, supplied the necessary equity percentages for roster slotting
and formulation. At that time, there were 30 “turns” in the North Little Rock, Arkansas,
Memphis, Tennessee, and Pine Bluff, Arkansas, thru-freight pool, as reflected in Attachment

“C> of the Merger Implementing Agreement for the North Little Rock/Pine Bluff Hub. As such,
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there has been no substantial increase in this pool from 1997 to the present, nor any increase in
congestion.

7. I have reviewed the Carrier’s proposals and positions during the handling of the
instant dispute, and have understood that the Carrier’s sole intent is to realize additional profit by
reducing its payments to its employees that operate trains on this territory under the current
provisions of the Merger Implementing Agreement for the North Little Rock/Pine Bluff Hub.

8. Article I, Section A (15) of the Merger Implementing Agreement for the North
Little Rock/Pine Bluff Hub (“Hub Agreement”), provides for the minimum payment of a two
hour pro-rata “transport” allowance, separate and apart from all other eamings, for time spent in
actual transportation between Pine Bluff, Arkansas, and North Little Rock, Arkansas, or from a
location “on line of road” where the train “comes to rest,” and the crew is relieved, depending on
point of origination and termination of assignments, that is increased if the Engineer is on
overtime, under Question & Answer No. 14 to Article I. The current, average non-overtime rate
is $44.59, and the current average overtime rate is $69.38. Virtually all Engineers receive one of
these two rates at a minimum of one time during a round trip in this pool. Under the total
number of “starts” in this pool currently experienced by our Engineers during September, 2004,
projected into an annual average experience, the Carrier will realize a minimum benefit to the
Carrier of at least $213,621.00 by the elimination of the Hub Agreement mandated “transport”
allowance through establishment of interdivisional service. As the actual mode of transportation
of employees to or from their on-duty point is provided at Carrier expense, separate and apart
from all other earnings, to employees for the time actually spent transporting, the elimination of
this Hub Agreement mandated “shuttle” transportation will also create a savings that is beyond

the Organization’s available data, and cannot, therefore, be calculated; however, such



elimination shall create a cost to the employees to provide their own transportation over the 51
mile distance between North Little Rock and Pine Bluff, Arkansas.

9. Article I, Section A (5) and Section A (5)(b) of the Hub Agreement provides that
“a line of demarcation” is established between North Little Rock and Pine Bluff that prohibits
Engineers from operating their thru-freight trains, either at the beginning or the end of the trip,
from North Little Rock to Pine Bluff or vice versa. In order to handle the freight traffic limited
to the corridor between North Little Rock and Pine Bluff, “hauling jobs” were created. Three of
these hauling jobs are regular assigned positions for Engineers, with “extra hauling jobs” called
to supplement the three regular assigned positions, with temporarily assigned Extra Board
Engineers. The total number of hauling jobs in September, 2004, both regular assigned positions
and temporarily assigned Extra Board positions, was 201 assignments. The average payment per
assignment was $414.30 from Pine Bluff, Arkansas, and $351.20 from North Little Rock,
Arkansas. Projecting the combined, average payment on an annual basis, at the same number of
assignments, the Carrier, by abolishing this Hub Agreement mandated service, and replacing it
with interdivisional service, would receive an annual benefit to the Carrier of approximately
$918,271.00.

10. Currently, there are six Engineers that qualify for Reverse Held-Away-From-
Home Time (“HAHT”) payments, pursuant to the Hub Agreement, that are working Yard, TSE,
and extra board assignments at, or in the vicinity, of Memphis, Tennessee. Should these
assignments be eliminated, forcing these employees to “place” or “bump” into this thru-freight
pool, the Carrier’s expenses for HAHT payments would vastly increase. Elimination of these
Hub Agreement payment provisions through interdivisional service, would add an approximate

annual potential benefit to the Carrier, at a minimum, of $105,768.00.
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11.  In serving its Article IX notice on the Organization, the Carrier allegedly is
attempting to secure the right to provide for directional traffic in this Corridor; however,
under the North Little Pine/Bluff Hub Merger Implementing Agreement, they currently
have the right to operate directional traffic. As such, the filing of the Article IX notice is
solely an attempt to secure a financial windfall, and not to obtain operational right(s) that
they currently hold.

12.  The focus of my research has been on the thru-freight pool between North
Little Rock, Arkansas, Memphis, Tennessee, and Pine Bluff, Arkansas. However,
additional interdivisional service projected by the Carrier during discussions of this
dispute as to other pools and other corridors would substantially decrease the expenses to
the Carrier and reduce the earnings of its engineers by the same amount through the
elimination of the Hub Agreement provisions.

I declare under penalty of perjury that the foregoing is true and correct.

Dated: October 22, 2004 é"ﬂn/»\ (A, M

GARY W. BEL%«
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