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James RifTin and Eric Suohmeyer, (Applicants). non-carners. provide the following as
their verified exemption notice to acquire and operale exempuion of approximately 7 miles of
Denver & Rio Grande Railway Historical Foundmion line within Rio Giande and Mincral
Counties. CO This action comes within the class of transactions which are exempt from
regulation under 49 U.S.C.§10901.

1. The following 49 CI'R §1150.33 details arc provided:

(a) and (h): APPLICANT and representative 1o whom correspondences’should be sent:

James Ruffin Eric Strohmeye

1941 Greenspring Diive &1 Century Lane
Timonium. MD 21093 Watchung. NJ 07069
(443) 414-6210 (908) 361-2435

(c):  Anagrecment has been reached A redacted copy is appended hereto. An unredacted
copy has been provided to the Boaid under seal pursuant to a Protective Order. Two
separately-filed signature pages are being filed with the Bomd. since the parties do not

live in the same Siate.

(d):  Jumes Riffin and Eric Strohmeyer. in their individual capacities. jomntly. will be the
operator (singular - theie will be only one operator) of the property. The Applicants
reserve the right 10 designate anothet entity 1o be the operator ol the Line that is the




subject of this Nouce of xemption ("NOE™). In the event the Applicants elect Lo
designate another entity to be the operator of the line that is the subject of this NOE. such
as a limited liability company controlled by the Applicants. such entity will file for
awthority to acquire and operate, and will not become the operator. unless and uniil the

Bomd pgrams the entity authority to acquire and operate

(e):  The lollowing is a bricf summary of the proposed aclivity. A more detailed summary of

the proposed activity is included in the appendix hereto.

The Applicanis propose 1o acquire {via commedity-specific trackage rights).
approximately 7 miles of line. known as the Denver & Rio Grande Railway | historical
Foundation line ("DRGRHF™). between the begimming of the Line in Derrick (South Foik). CO.
at Milepost 299.30. and ending aboul 10 feet befoie the first railroad trestle brnidge that crosses
the Rio Grande River, ncar Milepost 306.38. approximately 7 miles north of South Fork. CO,
and Lo operate (carry) specific commodities. The Applicunts propose to interchange with the San
Luis and Rio Grande Railroad (“"SLRG™) in Derrick. CO. Since the SLRG may not have
sulTicient right-of-way to interchange on SLRG's tiacks in Dernick. CO. Apphicants propose to
Interchange on the DRGRITF’s tracks. in Derrick. CO. (Applicanis have been Lold thal the
SLRG sold the majority oflits right-ol-way in Dernick. CO, to a developei. SLRG's right-ol-way
in Derrick. CO. piesently is only about 30-fecet wide  The DRGRHIF"s 1ight-of-way m Derrick.
CO. is about 150 feet wide )

Presently. the DRGRHF 1s the sole common carrier operator on the Line. The DRGRIHF
will remain the sole common carrier operator on the Line between the south side of the trestle
bridge at MP 306 38, and Creede, CO.' Between Denick. CO and the south side of the trestle
bidge. the Applicants will become the primary common cattiel on the Line The DRGRUF wall
retain its residuary common carrier rights and obligations over this portion of the Line. including
the obligation to carry Toxic by Inhalation (*TIIT™) commodities In Eric Strolmeyer and James
Ruffin — Acquusition and Operation Application — Valstir Industrial Track in Middiesex and
Umion Counties, NJ. Finance Docket No. 35527. Served May 14, 2012, slip op al 4. the STB

' The hne ends at MP 321.88 In Denver & Rio Grande Rahway Hhstorical Fowndation — Adverve
Abandonment — In Ameral Connty, €O, STB Dockel No AB-1014, Served May 23, 2008, the S 1B granted the City
of Creede’s Adverse Abandonment Application, granting authority to abanden that portion of the Line that hes
within the City Limits of Creede. CO, ur between MP 319.9 und M P 320.9. There appears 1o be o stranded segment
between MIP? 320.9 and MP 321 88,




made the lollowing statlements, which the Applicants rely upon in clecting to transport all non-
exempt commodities other than TIH commodities: “But the lact that a host carrier can granl
another carrier commodity-specific trackage rights over the host’s line ... . Under a trackage
1ights arrangement. a grant or exchange of trackage rights does not extingwish the granting
carrier’s broad underlying common carrier obligation In such situations, the gaanting 11l carrier
retains the § 11101 common carrier obligation to provide transportation for commodities that
have not been exempted fiom regulation. even if it has granted another carrier the right to
conduct commodity-specilic operations on its hine.” The Applicants expressly disavow any
obligation to cairy TIH commodities. and expressly limit their common carrier obligations to
carrying non-TIH commodities. such as. but not limited to. coal, cement and lumber.  The
DRGRHF wll retain overhead tiackage nights, will retain the exclusive right and abligation o
carry T111 commoedities. and will retain the night to cairy less-than-carloads ol rail freight. and
livestock, over the poruion of the Line that 1s the subjecl of this NOE.

Applicants proposc 1o commence these activities within 30 days afier the Exemplion
hecomes efTective. The transleror of the line will be the Denver and Rio Grande Raillway
Mistorical Foundation. the present owner und operator ol the Line. Acquisition of the trackage
nghts will be pursuant 10 Colorado law and Boatd precedent. Pursuant to the Board's prior
decisions. this Notice will merely authorize the Applicants 1o consummaie acquisition and
operation of the line once the Applicants have acquired commodity-specilic trackage rights over

the line from the present owner ol the line

(f): A map is antached herelo.

(g):  The Applicants certify that the projected annual revenues of the lince of railroad the
Applicants seek 10 acquire via this Verified Notice of Exemplion, wall not exceed the
limits tor a Class 1 1ailroad (will not exceed $5.000.000.00).

(h):  No agrcements exist between the DRGRHF, and / or the Applicants. and the SLRG. that
would himit. o1 potentially limit, an interchange agreement with the adjacent SLRG.

2. Caption Summary required by 49 CFR §1150.34, 1s attached.

i Environmental and Histonical Impact.



http://S5.000.000.00

Per 49 CFR §1105.6 (c) (2) no environmental documentation need be prepared. (The
thresholds in §1105.7 (¢) (4) or (5) will not be exceeded.  The Applicants propose 1o opeiate only

one or two trains per day.) The proposed activities will not affect any historic structures

Labor protection: Any employees affected by the trackage rights will be protecied by the
conditions imposed in Nerfolk and Western Railway — Trackage Rights— Burlimgion Northern.
Inc , 354 1.C.C. 605 (1978). as modified in Mendocino Coust Ruilway — Lease und Operare —
Caltforma Wevtern Railroad, 3601 C.C. 653 (1980)

Respecilully submutted,

Dater January 7. 2013 James RilTin

Eric Strohmeyer’s signaturc appears on a separaic piece of paper.

VERIFICATION

I, James Riftin. being over the age of 21, and being compeient and authorized to exceute
this Amended Verified Notice of Exemption. stale, under the penallics of perjury. that I have
read the foregoing Amended Notice of Exemption. and that its contents are true and correct to

the best ol my personal knowledge and belief. /7%

James Riflin




BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON. D C.

Finance Docker No. 35705

JAMES RIFFIN AND ERIC STROIIMEYER — ACQUISITION AND OPERATION
EXEMPTION —IN RIO GRANDE AND MINERAI. COUNTIES. CO

AMENDED
VERIFIED NOTICE OF EXEMPTION

I. Eric Strohmeyer. herewith join with James Riffin. in the Amended Acquisition and
Opceration Exemption dated January 7. 2013. filed with the Surface Transporation Board by

James RilTin in Finance Dockel No. 35705.

Respectlully submitted
- )

R e

Date  Junuary 7. 2013 Enc Strohmeyer

VERIFICATION

I. Enic Strohmeyer, being over the age of 21, and being competent and authorized Lo
exccute this Amended Verified Notice of Exemplion. state. under the penalties of perjury. that [
have 1eud the foregoing Amended Nouce of Exemption. and that its contents arc true and correct
to the best of my personal knowledge and belief

5”;//&52%_,___

Enc Strohmeyer

— — — — - — — ——




NOTICL: OF EXEMI'TION

Finance Docket No. 34982

AMENDED
CAPTION SUMMARY
JAMES RIFFIN AND ERIC STROHMEYER - ACQUISITION AND OPEERATION
EXEMPTION - IN RIO GRANDE AND MINERAL COUNTIES. CO

James RifTin and Eric Strohmeyer. both non-carriers. have filed an Amended Notice of
Exemption under 49 U.S.C §10901 to acquire commodity-specific trackage nghts from the
owner of the line (the Denver and Rio Grande Railway Historical Foundation). and 1o opeiate,
jaintly, m their individual capacities, approximately 7 miles of linc in Rio Grande and Mincral
Counties, CO. between Derrick (South Fork). CO. at Milepost 299 30. and the south side of the
trestle bridge near Milepost 306.38  This action comes within the class ol transactions which are
exempt from regulations under 49 U.S.C §10901.

Comments must be filed wih the Surface Tansportation Board and served on James
RifTin, 1941 Greenspring Drive. Fimonium, MD 21093, and upon Eric Strohmeyer. 81 Centwy
Lane, Watchung, NI, 07069.

This Notice 1s liled under 49 CFR §1150.31 Il the notice contains false or misleading
information. the exempnion is void ¢h mitio, Pellions 10 revoke the exemptions under 49 U S C.
§10505 (d) may be filed a1 any ume. Filing petitons Lo 1evoke will not automatically stay the

transaclion.

Dated:
By the Board




BEFORE THE
SURFACE TRANSPORTATION BOARD
WASHINGTON. D.C.

Finance Docket No 35705

JAMLES RIFFIN AND ERIC STROHMEYER - ACQUISITION AND OPERATION
LXEMPTION - IN RIO GRANDE AND MINERAL COUNTIES. CO

AMENDED
VERIFIED NOTICE OF EXEMPTION

APPENDIX ~JANUARY §, 2013 VERIFIED STATEMENT OF JAMES RIFFIN

I My name is James Riffin I am over the age of 21 T am competent and authorized 1o

make this Veniied Statement.

2. This Veaiified Statement contains more information than is required by 49 CFR 1150.33 |
hope that this additional information will assisl the Board and interested persons in
undeistanding what the Applicants propose 10 do. and the legal basis lor the 1eims and conditions

comaned 1n ow Nolice of LExemption.

3 Operator:  James Riflin (*Riffin™) and Eric Strohmeyer ("Strohmeyer™), collectively.
the Parties, jointly. in their individual capacities. will be the Operator (singular) on the Subject
Tiackage. They will jointly and severally have common canier nights and obligations Al some
daie 1n the future, they plan to create a limited liability company. (o which they plan 1o assign
their operating rights on the Subject Truckage Prion to the assignment of their opelating rights to
the putauve limited liability company. the limited hability company will seck authority fiom the
Surface Thansportation Board 10 acquire their nghts. and 10 operate the Subject Truckage. No
common carrier nights or obligations will be assigned to any enuty that has not obtained authonity

to acquire and operate the Subject Trackage




-—

4. How the Parties came to decide to acquire the Subject Trackage. Mr Strohmeyer
follows all proceedings belore the Boaid, and frequently contacts parties involved in proceedings
that interest him. Some years ago. he noled the City of Creede’s efforts to cause the adverse
abandon of that portion of the Denver & Rio Giande Railroad Historical Foundation’s
(“DRGRHF") Line that is within the City Limits of Creede. CO  He found the proceeding lo be
mteresung. and had 1elephone conversations with Donald Shank. the President of the DRGRIEIF.
and with Tom McFarland, the DRGRHF's railroad atterney (whom Stivhmeyer has known and
spoken with for a number of yeas). Later. Sirohmeyer noted the proceeding involving Mr
Shunk and the City of Monte Vista. During the course of a telephone conversation with Mr.
Shank. Mr. Shank said: =Wt a moment. A coal nuck is driving by ™ To which Strohmeyer
replicd: ~Tell me about the coal truck.™ Strohmeyer then asked many questions regmding the
truck-borne coal trafTic that was moving on Highway 160. Alter doing a considerable amoum of
rescarch, Strohmeyer ascertained that 120,000 wons of coal per vear were being truched from a
coal mine 100 miles west of South Fork. CO. to a cement plant in Pucbio. CO. some 150 miles
cast of South Fork. Strohmeyer ascertained that the cement plant was rail scrved, had the
capability ol unlouding rail coal cars. had the ability 10 accommedate about 50 open hopper cars.
and had anempied 1o obtam coal rail service. 1t used rail 1o ship cement to the central pat of the
United States  Strohmeyer lurther learned that the coal mine trucked coal to New Mexico. where
it was transloaded onto BNSF rail cars. then railed to Texas and other locations. The coal nine
had attempted to truck 1ts coal to the New Mexico rail site. then rail the coal 1o Pueblo, CO  Due
to the number of miles involved. it was less expensive 1o truck the coal from the mine to Puchlo

than to truck it to New Mexico. then rail 1t to Pueblo

5. Strohmeyer leained how much 1t cost to truck the coal from the mine to the cement plant.
11c then calculated that it could be railed for less. 1le learned that all of the silver mining claims
around Creede had been bought by a large mining company. which was assaying the rock to
determine how much gold and silver remained. (A lot  More than what has been removed.)  He
looked at the assays. He studied the miming company  He learned that the miming company
intended to begin miming and processing ore, and mitended to constiuct a large ore-processing
plant. He learned that afier ore was removed. the spent ore was mixed with cement. then put
back into the nune shafts. The ncarest cement plant was in Pucblo. CO  He realized that some

day in the near futuie. coal could be railed to Pueblo. and cement could be carried on the back-




haul. 1le determuned that unit trains could haul coal for less than it cost 1o truck the coal,

6 During Scptember. 2012, he drove to Colorado. where he looked at the cement plant,
swveyed the SLRG and DRGRHG lines. and looked lor potential uuck-to-rail sites. e looked
al the SLRG's Hanna uansload site. He concluded that site was unsuited for a coal transload site.
It was bisected by Hanna Lanc. The loading ramp could only asccommodate one hopper car.

Only & hopper cars could be loaded. betore they would have to be switched out  The track was a
stub-ended spuw track. (It had been a passing track. but the castern switch had been removed )
Farms and dwellings were ncaiby. (Adjacent properly owners would likely complaimn about the
noise and coal dust coming from a coul nuck-to-rail ransload site at Hanna ) He surveyed the
DRGRHF tine. About three miles north of South Fork. was a good transload site. Unflortunately,
the bridge serving the sitc was more than 100 years old. and was weight restricted. Another good
site was just south of the trestle bridge at MP 306,38, This site was served by a recently-built
bridge that had no weight restrictions  There were no faims nearby  Very few dwellings were
nearby The DRGRHI right-of~way was 200 feet wide. more than enough room for a transload
site. Much of the rail from South Fork to MP 306 38 was 90 Ib rail. Ile knew 70 Ib rail can
handlc 286.000 1b rail cars and locomotives. (During the summer of 2012, he observed 70 1b
rail bemg actively used by Norfotk Southern. in Hazelton. I'A')  He contacied Donald Shunk.
President of the DRGRHF - He began negotating a trackage agreement  That trackage

agreement has now been execuled.
TRAFFIC

7. Coal: The coal mine ships 120.000 tons ol coal per year to the cement plant. It is more
energy cilicient to ship coal via rml  Transloading the coal to rail cars in South Fork. would
remove 10.000 irucks per year from Highway 160, a two-lane State highway that passes through
numeious cities before i1 reaches Walsenburg. CO. where it imterseets 1-25. The cement plant is
ofT ol 1-25. a few miles south of Pucblo. Coal would continue to be tiucked from the mine 1o
South Fork. At South Fork. the coal trucks would turn north, drive 6 miles. then use the new
bridge o drive from Highway 149 over the Rio Grande, o the DRGRHF's nght-of-way.  This
would reduce the tuck haul from 250 miles to 100 miles  Tiuck traflic through all of the citics

on Highway 160. [rom South Fork 1o Walsenburg, would be reduced by 10,000 trucks per year.



http://noi.se

A signilicant reduction in uuck traffic. A significant reduction in truck emissions. A significant

encrgy savings.

8. Unit coal trains of about 40 cars ¢ach. would travel between South Foik and Puchlo. three
times per month / 10 months per yea. (12.000 tons per month / 120,000 tons per year) The
Applicants would crew the tran for the first seven miles A SLRG crew would crew the train
between South Fork and Walsenburg. A UP crew would crew the train hetween Walsenburg and
the Cement plant A different crew would unload the train at the cement plant. Afier unloading.

the train would return io South Fork. using a UP crew, a SLRG crew and Applicants™ crew.

9. Track charts:  Applicants have a complete set ol track charts between Creede and
Pueblo. CO From these track charts Applicants have ascertained the grades and elevations of
the hines  Between Puchlo and Walsenburg, the elevation nises about 1,000 feet. Maximum
grade is 1%. Between Walsenburg and La Veta Pass. the clevation rises from 6.000 feey 10 9.242
leet. o change of 3.240 feet Maximum grade: 3%  From La Vela to Alamosa, the elevation
drops 1.700 feet 10 7,546 feet Maximum grade 2 5% From Alamosa to South Fork, the line
rises 642 feet 1o 8.188 feet Maximum grade:  1%. From South Fork 10 MP 306.38. the

maximum grade 1s 1%

10. Cement: Sometime in the next few years. mining around Creede will re-commence.
The minung company that owns the claums, back-(ills mine shalls with spent ore and cement
Applicanis proposc 10 back-haul cement from the Pueblo cement plant to the mines in Creede.
(Applicants will carry the cement [rom South Fork to MP 306. The DRGRHF will carry the

cement the rest of the way to Creede. Or it can be transloaded to trucks at MP 306.)

11. Lumber: There 1s a lumber company in Creede that used to get rail-car-loads of

lumber. Applicants intend to solicit that lumber tralTic.

12. Mining cquipment: The mining company plans to build a $150 million oic processing
plantin Creede  This mining equipment is large. and heavy. Applicants intend to solicnt this
mining equipment traffic. and the tralTic associated with the material and supphies the mining

operation will consume.
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13. Notes: Coal traffie: The coal traflTic Applicants have identificd. did not exist when
the City of Creede was prosccuting its adverse ahandonment application. The cement plant was
recently built. [t openced in 2008. The coal mine is owned by the cement plant Mining
equipment:  Geting mining equipment through Cicede, on trucks. will be a challenge. since
Elighway 149 makes two sharp, 90-degree turns in the middle of Cieede. Had the southern 2,000
feet of the DRGRHF line that 1s wathin the city limits of Creede not been abandoned. mining
equipment could have been railed o the end of the line. 1n Creede. then transloaded onto trucks.
then driven straight thru Creede (no turns) to the mine portal  Creede may want to consider
putting trucks back on the southern portion of the former right-of-way. 10 ¢liminate this heavy,

oversize-load truck wraffic from having to travel through the center of Creede’s business district,

INTERCHANGE

14 The Applicants propose to interchange on DRGRIIF's night-of-way. in South Fork.
Some years ago. the SLRG sold all of its nght-ol-way in Derrick. 10 a developer. retaining only a

30-loot right-ol-way. Consequently. there 1s Iittle room 10 interchange on SLRG’s tracks

15. As noted ubove in 4 §. the line from Creede to Alamosa, diops in clevation, the
maximum grade beng 1% At Alamosa. the line rises in elevation. until it tops the La Vela pass
The maximum grade from Alamosa 1o the top of the La Veta pass. 15 2 5%  The maximuin grade
{rom the top of the La Vela pass 1o Walsenburg. is 3%. Conscquently. it takes little power to
move a loaded coal yamn from MP 306 1o Alamosa. (It is all downhill ) [t takes a signilicant
amount of power to pull a loaded coal train up the mountain fiom Alamosa to the top of the La
Veta pass 1t then 1akes o significant amount ol dynamic breaking Lo control a loaded coal 1rain
as it descends [rom the Lop of the La Veia pass 10 Waisenburg  From Walsenbwg. the line

continues o drop, the giade being 1/4% 1o 1%.

16 Donald Shank owns a functional B-30-7 locomotuve. [Lis stored in South Fork. [t was in
service by the SLRG until it was stored in South Fartk  The Applicants intend to lease that

locomotive Irom Donald Shank. and 10 use that locomotive on the subject trackage




17. The B-30-7 has the ability to control the deseent of a loaded coal train fiom MY 306 1o
Alamosa It has the ability 10 pull an empiy 40-car happer train from Alamosa 1o MP 306 (The
contiolling grade is only 1%. The sharpest cuive is only 5§ degrees.)  The Applicants will
proposc to the SLRG, that the SLRG crew Applicants™ 3-30 [rom South Fork to Alamosa Al

Alamosa. the SLRG can add power, and ciew its power (and continue to use the B-30.)

I8. The most efficient plan would be:  Use the B-30-7 1o pull a loaded coal tramn from MP
306 10 South Fork. (It is a down-hill run.) Applicants® crew would de-board the B-30 at South
Fork SLRG's crew would drive a vehicle from Alamosa to South Fork  Park the vehicle. then
board the B-30 Use Applicants® B-30 to pull the train to Alamosa Al Alamosa. the S1L.RG
would add power. 10 pull the loaded coal train over the La Veta pass  UP would crew SLRG's
power. then pull the coal train to Pucblo, and return the empty coal train to Walsenbwg. S1L.RG
would crew its power at Walsenburg. [or the return trip 1o Alamosa At Alamosa. S1.RG would
de-couple its power. then crew Applicants® B-30. using the B-30 1o pull the empty coal ttain back
1o South Fork At South Fork. SLRG’s crew would use 1ts parked vehicle to 1eturn to Alamosa.

Applicants” ciew would bourd the B-30 at South Fork. then pull the empty train back to MP 306.

19. Very efficient Even operating over excepled track. no crew would run out of hows
There would be no need 1o exchange locomotives at South Fork. which would ehimimate the need
for a long passing track. Because the operation is so efficient. it can be performed [or less than

the cost 1o truck coal from South Fork to Pucblo.

20. The SLRG has informed Riftin that it has sufficient power at Alamousa. 1o add sufTicient

power m Alamosa, to pull a loaded 40-car coal train over La Veta pass.
TRANSLOAD AT HANNA VS. ON SUBJECT TRACKAGE
21 If one were to attempt to load and build a 40-car coal train at Hanna, the operating crew

would hikely run out of operating hours. due to the constrants of the Hanna site. and due to the

fact that there are 20 miles of excepled track! between Monte Vista and Hanna (2 operating hours

' Speed iimuts excepted and Class |irek 10 mph. Class 1 irack 25 mph

6




oul. 2 operating hours back). 10 miles of excepted track between lanna and Derrick [the nearest
location ol a pussing truck. needed 1o put an SLRG locomotive on the pulling end of the tram on
the way from I lanna 10 Alamosa (one operating hour oul and once operating hour back) and
another 17 miles of" Class 11 track between Monte Vista and Alamosa (where SLRG crews would
come fiom: 45 minutes oul and 45 minutes back.)  Total ume. without switching the EHanna site,
without switching the Derrick passing truck. and without prepping the locomotive in Alamosa

7 5 hours Since the Derrick SLRG passing track is only about 500 feet long. it would take
several switching moves 1o put a locomotive on the opposite end ol a 40-car coal train. And
since the Hanna transload site can only accommodate 8 cars al a time. it would take 5 switching
moves at a minimum. to load 40 coal cars  Plus the actual ume 1o load the coal cars. one car at a

time (the loading ramp can only accommodate one car at a time.)

22 Loading the coal train on the Subject Track would be fur casicr The B-30 would always
be there  The crew would be based nearby. There is plenty ol room. No houses vr mms are

ncarby.

23. The ideal location for a transload facility would be along / at the end of. Mineial County
Roud 430H The nearest house 15 a mile or so away. The drawback to this ideal site. is the
bridge that catrics Mineial County Road 430 over the Riv Giande River was built more than 100
years ago. and is weight resincied. To use his site. the County Road 430 bridge would have to be
1cbuilt, or sirengthened. Since this bridge 1s the only means by which fire trucks can access the

adjacent forest lands, the replacement of this bridge muy be already planned.

24. Another good transload site is at MP 306, just south of the rarlroad trestle bridge that
carries the line over the Rio Grande niver. Mineral County Road 430A (Forrest Road) is served
via a new bridge over the Rio Grande. which buidge 1s not weight-iestricted, (It was built to
carry fire trucks ) This site is not quite as ideal. since it requires trucking the coal an additional
mile or two (almost insignilicant). and since there are a few summer cabins about % mile away.
However., the fact that it is served via a new. non-weight-restricted bridge. weighs heavily mn us

favor. at least in the near term.
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25. The Applicanis are hmiting their *holding out” to carry io non-TIH commoditics. Were
the Applicants proposing to limit their “holding out” to carry to onc commodity. such as sione. or
just a few commodities, there would be no controversy. A vast number ol trackage 1ights
agreements have limited the commaodities that can be carried - All wathoul any controversy

regarding the commodities 1o be carried.

26 There is one basic reason why the Applicants do not want 1o have the obligution to carry
TIH commodiues: I TIH commaoditics and passengers are carned on the same line, Fedeal law
requires the carrier to equip its line with Positive Train Control. Positive Train Control is
outrageously expensive  The Owner ol the Line, DRGRIIF. carries passengers on the Line. 1f
the Owner has the exclusive obligation Lo carry TIH commodiues. it may be able o avoid
mstalling Positive Tram Control. since the Owner can dictate that passengers and T will not be

carried simultancous!y
MEMORANDUM OF LAW

27 Apphcants are providing the Board with a Memorandum of Law. which ciles numcrous
cases which support the Apphcunts® desire to limit what they propose to hold out 10 carry. and
which support the Applicants’ desire to acquire trackage rights via a Nolice of Exemption and via
49 CFR 115031, e seq

FINANCIAL STATEMENTS

28 Evidence of Applicants” linancial fitness was not submitted. for it is not required Lo bhe

submitted However. RifTin has filed under scal a copy of his personal financial statement.
APPLICANTS’ ABILITY TO CARRY

29. The Subject Trackage is substantially 90-pound rail  Some of the Subject Trackage 15

70-pound rail. Some of the Subject Trackage 1s excepied track  (Excepted track 1s not the same




as vul-ol-service track. None ol the DRGRHF's track is out-of-service.) Some is Class [ track
The Applicants have obscerved (summer. 2012) 70-pound 121l being used in active freight service
by Norfolk Southern in Hazelion. PA. The 70-1b rail Line is handiing 286.000 pound rail cars.
and is being operated on by GP-40's. which weigh about 300,000 pounds.  All without incident.

30. Applicants proposc to use 263,000 pound rail cars. and a B-30-7 locomotive (which
weighs about 290.000 pounds). The rail on the Subject Trackage can handle the cars and
locomolive the Applicants propose o utilize. The Applicants expect o replace a number of

cross uies. and expecet to add ballast to portions ol the Subject Trackage.

31 The Applicants, collectively. have a large quantity of riml mainienance-of-way equipment
(tamper. ballast cquilizer. spike removen. spike mserter, trach liner. scanfiers. hack undercutier,
ete.), a tandum-axle dump truck, scveral 200-series excavators. a road grader. several backhoes. a
Bob Cat. and several hydraulic cianes. They have several thousand yards of' 100-pound rail and
several lurnouts  They also have thice 89-foot Hat cars. They have the equipment and maternial.
and the means to transport that cquipment and material. to the Subject Trackage. Riflin has the
requisite skills and licenses to operate all of this equipment  With then own equipment,
Applicants could construct a transload lacility on the Subject Trackage at minimal cost. and in a

shorl perod of time.

MONTE VISTA DECLARATORY ORDER PROCEEDING

32. The DRGRHF has instituted a Declaratory Order proceeding. FID 35496, wheren it has
asked the Board 1o render u decision regaiding whether a parcel in Monte Vista, being used by
the DRGRIIF, is subject to Monte Vista's zoning regulanions  The Declaratory Order proceeding
has no bearing on whether the DRGRHF may grant to Applicants trackage rights over a poition
ol DRGRHF's line  Monte Vista is some 30-miles cast of the Subject Trackage. Applicants use
of the Subject Trackage has no bearing on the sole 1ssue in the Declaratory Order proceeding.

namely, has Monte Vista's Zoning Regulations heen preempied by 49 U.S.C. 10501(b)

33 The SLRG has admitted. ... DRGRHF holds common carrier authorny for its line ol
raiflroad  * When the DRGRHF obtained 1ts hine from Union Pacific. it acquired all ol Union
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Pacific’s common carrier rights with regard to the line. In effect. the DRGRIIF stepped into the
shoes of the Union Pacific  This issuc was heavily litigated by the City ol Cieede. The Board
upheld the transfer of the Line o the DRGRHF

ENVIRONMENTAL PERMITTING / IIISTORIC REVIEW

34. The Board’s environmental regulations. are discussed in the Memorandum of Law.
Since the Applicants propose Lo operate less than 3 trains per day. the Board has held no
environmental review will be triggered. In addition. since the granting of trackage nights does
not involve the construction ol additional line, only the use of existing hine, no environmental

revicw IS necessary.

35. The Board and its predecessor. the Interstate Commerce Commission. has held tha since
no savage operations are associated with the granting of trackage rights. and since historic
structure review will occur if the line is proposed for abandonment at some future date. historic

structure review is not donc when irackage rights are transierred.  See Memorandum of Law.

TRACKAGE RIGHTS AGREEMENT

36. A redacted copy of Applicants” Trackage Rights Agreement is being filed in the public
record. and an unredacted copy of the Applicants’ Trackage Rights Agreement is being filed

under scal pursuant 10 a Protective Order.

RAILROAD TRANSPORTATION POLICY

37. The aiitena fo1 a nolice of exemption are-

A. Docs it contravene 49 U.S.C. (0101 rail transportation policy?
B. Is the transaction euther:

a. Limited in scope: or

b. Do shippers need protcction from the abuse of market power?

10
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38 Applicants’ Notice of Exemption is in accordance with at least ten of the fifteen railroad
policy statements found at 49 U.S.C. 101 1. The remaining policy statements are not relevant o
the proceeding. The NOE is not contrary to any of the rail transportation policies found in 49
U.S.C 10101 Applicants’ NOE is both limited in scope and will not subject any shipper lrom

an abuse ol market power This 1s extensively discussed 1in the Memorandum of Law.

OPERATIONS

39. Applicants propose 1o operate their iansload facility duing noimal daylight business
hours. Applicanis do not propose to let their locomotive(s) idle during prolonged periods of non-
use. (It1s a waste ol fucl.) Applicants are aticmpting to locate their transload sile some
distance [rom farms and dwellings. 1o reduce / mimimize any noise or dust impacts on adjacent
piopertics.

CONCLUSION

40. Apphcants operation on 7 miles of DRGRHF's line will have no adverse impact on rail
transportation policy. and will have no adverse impact on any adjacent property owners. other

than thosc normally associated with the operation ol a line of railroud.

41  Applicanis’ coal transload activitics will reduce the number of trucks driving on
Highwuy 160, between South Fork and Walsenburg. by 10.000 trucks per yem. a very substantial
reduction i heavy truck trafTic over a two-lanc highway that goes through the center of every
city between South Fork and Walsenburg  Applicants™ operation wall result in a substantial
reduction in fuel used. noisc, and eoussions [t will also foster public safety. since 60 uains per
year. on tracks not near populated areas. 15 a lot safer than 10,000 heavy trucks per year driving

on a 2-lane highway that gocs through heavily congested arcas.

42. | cerlify under the penalucs of perjuy that the loregony 1s true and correct to the best of

my personal knowledge, information and belief.

Excculed: January 6. 2013 James RifTin



http://propo.se

REDACTED VERSION OF o
OPERATING AND TRACKAGE RIGHTS AGREEMENT

BETWEEN THE

DENVER & RIO GRANDE RAILWAY HISTORICAL FOUNDATION, INC AND T

JAMES RIFFIN AND ERIC STROHMEYER

| THIS AGREEMENT, made this ___7"_ duy of January. 2013. by and between the

Denver & Rio Giande Railway hstorical Foundation. Inc. ("Owner™). and James Riffin and Eric

Strohmeyer. jointly, in their individual capacities ("Users™), collecuively. the Parties.

2. WIIEREAS Owner acquired a linc of railroad from the Union Pacific Railway Company
on May 24. 2000 known as the Creede Branch (“Line”). see Union Pacific Ravlroad Company -
Abandonment Exemption - In Riv Grande and Mumeral Counties. CO — In the Matter of an Offer
of Financial dssistance. STB Docket No. AB-33 (Sub-No. 132X). STB Scrved May 11, 1999
and see City of Creede. CQ — Petition for Declaratory Order, STB Finance Docket No. 34376.
ST Served November 3. 2003. and

3 WHEREAS. the Linc of Railroad Owner acquired eatended from Dertick. CO. neai the
1own of South Fork. CO. at Milepost (“MP"™) 299.3. 1o the end of the Line on the north side of
the City Limits of Creede. CO. at MP 321.88, and

4, WIHEREAS. in a decision served by the Surface Transportation Bourd (*STB™) on May
23, 2008. sce Denver & Rio Grande Railway Lhstorical Foundation — Adverse Abandonment — In
Mineral County. CQ. STB Docket No. AB-1014. Served May 23. 2008. the STB gianted the City
ol Creede’s Adverse Abandonment Application, granting authority 1o abundon that portion ol the
Line that lies within the City Limits of Ciecde. CO, or between MP 319.9 and MP 320.9. and

5 WIIEREAS the Users dusire to obtain from the Owner non-exclusive, local. commedity-
speeific trackage nghts over approximately 7 mules of the Linc. between the beginning of the
Line at Denick. CO. st MP 299.3, extending 10 and ending al a poinl approximately 10 leel south

of the trestle bridge that carries the Line over the Rio Grande River, near MP 306.38. and




6 WHEREAS the Owner is willing 10 grant to the Users non-exclusive, local. commodity-
specific trackage nghts over approximately 7 miles of the Line, between the beginning of the
Line a1 Derrick, CO, at MI* 299.3. exiending 10 and ending a1 a point approximaicly 10 feet south
of the westle bridge that carries the Line over the Rio Grande River, neur MP 306.38.

7. NOW THEREFORE. in consideration ol the promises and mutual covenants contained

herein. the Paties agree as follows
GRANT OF TRACKAGE RIGIHITS

8 Owner grants to the Users the non-exclusive use of the portion ol Owner's Line of
Rulroad that lies between the beginning ol the Line at Dernck. CO. at MI” 299.5. extending lo
and ending at a point approximately 10 feet south of the trestle bridge that canies the Line over
the Rio Grande River, ncar MI* 306.38. a distance ol approximately 7 miles (“Subject

Trackage™). subject to the lollowing terms and conditions-

A. The weim ol this Agreement shall be for ten vems. and shall he renewable. at the

option of the Users. for two additional ten-year periods of time.

B. In the event the Users desire 10 renew this Agreement. Users shall provide the Owner

with at leust 60 days writien notice of their intention to renew

C Itis expiessly undersiood that the Useis plan 1o become freight-only common carriers

by rail on the Subject Trackage

D. Itis expressly undersiood that Owner shall have the exclusive right Lo carry
passengers on any portion of Owner's Line. including the portion of Owner’s Line that is subject

to this Trackage Rights Agreement.

E It is expressly understood that Owner shall have the exclusive right to carry fraight on
the poruon ol the Linc not subject to this Tiackage Rights Agreement. and shall have the

exclusive nght 10 cany overhead freight traflic. the exclusive right and obligation 1o carry focal




toxic by inhalation (“T'1II™) commoditics, and the non-exclusive right to carry less-than-carloads

of rail lrcight and livestock. on the portion of Owner's Line that is subject to this Agreement.

F On the Subject Trackage, Users shall have the right to operate. 1n freight service, their
trains. locomeuves. cars. und cquipment with 1heir own crews, over the following segment of

Owner's railroad:

"The portion ol Owner’s Line ol Railroad that fics between the beginning of the Line
at Derrick. CO. a1 MP 299.3, extending 1o and ending i a1 pomnt approximalely 10 feet
south of the trestle bridge that caries the Line over the Rio Grande River, near MP

306.38. a distance of upproximately 7 miles.

G. Users’ usc of the Subject Trackage shall be in common with Owner and any othet
user of the Subject Trackage. and Owner’s nght to use the Subject Trackage shall nat be

dimimshed by this Agrcement, Except as provided below

9. Restrictions on Use of Line. A On the Subject Trackage. Users shall have the
exclusive right to provide local common carrier by ranl (reight service for all commodities, except

livestock and TI11 commodities, such as. but not limited to. chlorine or anhydrous ammonia

B s expressly undersiood that Owner shall have the exclusive right and obligation (o
transport all TIH commodities. Users undersiand that the reason lor Owner's desire Lo have the
exclusive common carrier by rail right and obligation to carry all TIH commoditics, is so that
Owner may coordinate the movement of THH commodities with the movement of’ passengers. and
so that Owner may ensurc that no TIH commuditics are moved at the same time that passengers
arc being cauied on any poition of Owner's Line. This will ensure that Owner and Users stay in
comphiance with applicable present and future Federal law that restricts the movement of TIH

commoditics over lines that arc also used (0 ransport passcengers

C. 1t is expressly undersiood that Owner shall have the absolute 1ight 1o usc the Subject
Trackage. exclusively. whenever Owner needs 1o move TTEH commodities over any portion of

Owner’s linc. or necds 10 move empty cais that had T111 commedities in them, and that may still




contain sume residuc of a TIH commodity. During Owner’s movement of rail cars contaning
T | commodities. Users shall not use the Subject Trackage. without the express wrilten consenl
ol Owner. Owner's exclusive use of the Line shall not exceed 24 hours continuously. and shall
not exceed mue than iwo exclusive uses of the Line in any seven day period ol time  Users
eapressly understand and agree (hat such usc of" the Line for the movement of T [ commoditcs.
shall not constitule an “undue burden” on Users™ interslate commerce achvities. and expressly
apree not lo argue in any legal proceeding thin such use by Owner. constitutes an *undue burden’

on Users® ability to comply with their obligation to provide interstate-commerce-by- rail scrvices.

D Uses further agree that () Owner shall have the exclusive right to use the Subject
Trackage lor the carringe of passengers, and (1) Owner shall have the non-exclusive right to
use the Subject Trackage lor the carniage of livestock and less-than-cailoads ol rail Ireight
commaoditics, so long as such movement of passengers. livestock or less-lhan-carloads of freight,
does not unreasonably interfere with Users™ use of the Line for freight rail service. Users agree to
make a good faith effort to not schedule the movemem of Users® trains durtng such periods of
time thar Owner needs 10 move passengers. livestock o1 less-than-cai londs of freight
commaditics over the Subject Trackage. and Users further agree not 1o block the main hine with
their uzuns. 12il cars, locomotive(s) o1 other rail equipment for more thun two hours continuously.

without the express written consent ol Owner. which consent may not be unreasonably withheld.

10. Additions, alterations and retirements. QOwner, from time to lime and at its sole cost
and expense, may make such changes in. additions and betlerments to. the Subject Trackage as
the Owner shall. 1n its judgment, be nccessary or desirable for the economical or sufe operation
thercof or as shall be required by any law. rufe. regufation. o1 ordinance promulgated by any
governmental body having jurisdiction. Such addnions and betterments shall become a part of
the Subyject Trackage Owner shall not retire any portion of the main line without the Users”

consent, which consent may be withheld at Users™ sole diseretion

11. Operations. A. Users shall have the exclusive right and the common carrier obligation
to provide all local common-carrier-by-rail [reight service over that portion of Owner’s Line that
is the subjeet of this Agreement. except lor the movement of passengers or TIH commadities.

and cxcept that Owner shall have the night (o use the Subject Trackage lor the caunage of




livestock and less-than-carloads of ral (reight. Users agree to seck authoriy (rom the Surface
Tianspoitation Board (~STB™) to acquire the right to acquire and operate the portion of Owner’s
Line that is the subject of this Agreement. Uscrs agree 1o begin markeuny and ofTering freight
rand service no lawer than 30 duys alier their Notice ol Exemption in STB Finance Docket No.

35705 becomes cifective

B. When operaung over the Subject Tiackage, User’s locomotives and crews will be
equipped 10 communicate with Owner on radio frequencies normally used by Owner on the

Subject Trackage.

C Pocedures lor qualification and occupancy of the Subject Trackage will be
arranged by the local supervisor of each carrier. All contiol and usage will be subject to the

approval of Owner’s representative o1 ils designee.

D. Belore Users” locomotives or other rail equipment enter onto the Subject
Tiackage. Users shall request permission from Owner’s dispatcher or other designated
representative at Owner’s raul traffic contiol center. or such other location as Owner may
designate  Further. Users shall ascertam that said Subject Trackage is clear and shall swait
confiimation fiom said Owner’s representattve that such permission has been issued 1o allow
Users’ movements on o1 over the Subject Trackage. Upon completing its operations and cleaing
the Subject Trackage. Users will notily Owner’s designated represcntative that it has completed
its operations and that its equipment has cleared the Subject Trackage Once Users have notified
Owner's representative that it has clearcd the Subject Trachage. Users shall not reenter the
Subject Tiackage without agmn obtaining permission fiom Owner’s representative. Users shall
provide and maintain at its expensc all communication facilities needed as may be required by

Owne to permil Users to use the Subject Trackage.

I Useis shall comply with the provisions of the Federal Locomotive Inspection Act
and the Federal Safety Appliance Acts. as amended, and all other [ederal and state laws.
regulations. and rules respecting the operation. condition. inspection. and safety of its uns.
locomotives. cars. and equipment while such nains. locomotives. cars and equipment are being

operated over the Subject Tiackage. Users shall indemnify. potect. delend, and save harmless




Owner. and all of its respective directors, officers. agents. or employees under such laws, rules
und regulations by any public authority or court having jurisdiction 1n the premises. when

attributable 10 the failure of Users 1o comply with its obligations n this regard

F. Users. in their use of the Subject trackage. will comply in all respects with the
safety rules, operating rules and other regulations of Owner, and the movement ol Users™ taims.
locomotives. cars. and cquipment over the Subject Trackage shall at all times be subject 1o the
orders of the transporation oflicers of Owners. Users™ trains or equipment shall not include
locomouves. cars o1 equipment which exceed the widih. height. weight on other restrictions or
capucities of the Subject Trackage as published in Railway Line Clearances, and no train shail
contain locomolives. cars or equipment which require speed restrictions or other movement
restrictions below the authorized (reight speeds as provided by Owner's operating rules and
regulations. without the prior consent of Owner. which consent shall not be unieasonably
withheld. Users shall indemnify, protect, defend. and save harmiess Owner and 1ts direclors.
oflicers. agents and employees [rom and against all habiliues when attnbutable to the fulure of

Users to comply with the provisions ol this subsection.

G. All employees. agents, or volunticers ol Users engaged in or connected wilh the
operations of Users on o1 along the Subject Trackage shall be requued to pass penodic
examinations on the rules of Owner related 10 the Subject Trackage. provided. with respect to
such examinations thal. upon request of Users”™. Owner shall quahily one or more ol Users’s
supervisory olTicers on Owner” rules and such supervisory ollicer or officers so gualilied shall
examine all employees or volunteers of Uscrs engaged in or connected with Users’s operations
on or along the Subject Tiackage. Pending qualificinion of train and engine crews of Users.
Owner shall furnish a pilot o1 pilots. at the expense of Users. as deemed necessary by Owner, to
assyst in operating trains of Users over the Subject Trackage, Users shall pay 1o Owner. upon
receipt of bills therefore, any cost incurred by Owner in connection with the qualification ol such
employces or volunteers of Users, as well as the cost of pilots furnished by Owner. until such
lime as such employees or volunteers are deemed by the appropriate examining officer of Owner

1o be properly qualilicd for opeiation as herein contemplated.

. Owner may request an investigation. al its option. i Useis’s employec or
volunteer working on the Subject Trackage is alleged to have violated Owner” rules. regulations,

6




orders. practices or instiuctions. or o an incident occurs which requires an invesugation under
applicable agreement wules. Users will schedule the investigation and notify Owner’s Local
Tianspottation QfTicer in the territory. Users™s scheduling of the investigation must comply with
the time limits provided in the applicable agreement  Owner will provade its regulations.

supplements and safety 1ules to Useis’ at no cosl.

1. I Owner request an investgation. Owner shall have the nght 1o exclude from the
Subject Trackage. any employee or volunteer ol Users’. except oflicers. determined by Owner as
the result of Users® investigation o1 hearing deseribed below, 1o be in violation o Owner” rules,

regulations. orders, practices or instructions

J. In a major oflense. including. but not limited to. dishonesty. insubordination. or a
scrious violation ol operating rules or other olfenses of comparable magnitude. wherein Ownen
desires 1o bar Users' employcee or volunteer [rom service on the Subject Thackage pending an
mvestigation by Users. immediate verbal nouitfication will be given io the appropiiate
Transportation Officer ol Users so that proper wrilien notice can bhe issued to the employee or

volunteer

K I Owner request an mvestigation, an Oflicer ol Users will conduct the
investigation. but an officer of Owner may be present. Afler the invesugation 1s concluded, a
Transportation OfTicer of Users will arrange 10 assess discipline. within the applicable time
limits. If Owner recommend dismssal, Users reserve the right to change the recommendation to
the extent of barring the individual from operating over the Subject Trackage Useis shall
release. indemnify. defend and save harmless Owner and its ofTicers. agents and employees trom

and against any und all claims and expenses resulting fiom such exclusion.

L. If the disciplinary action is uppealed by the employee o1 volunteer of Users to the
National Railroad Adjustment Board o1 other t1bunal lawlully creaed to adjudicate such cases.,
and il the decision of such board or tribunal sustains 1he employee's or volunteet™s position, such
employee or volunteer shall not be barred from service on the Subject Trackage by reason of such
occurrence (unless un arbitration concerning such matter is held pursuant to an agreement and

this arbiuation upholds Owner’s continued exclusion of such employee or volunteer ).




M. it is understood that Owner shall reimburse Users for all payments that Users
might be required to make as a result of a successful challenge being made by the employee or
volunteer or his representative as to the discipline recommended by Users and assessed by Users
Users agree 10 notily Owner before committing itself to making payment ol any claim  In the
cvent a claim 1s progressed 10 an Adjustiment Board. Owner will be given an opportunity to
review Users” submission. Any paymenis made to employees or volunteers. as a result of an
investigation being “overturned,” shall include not only actual wages. bui in addition. shall
mclude expenses which Users may be required 1o pay covering vacation allowances. Railroad

Retirement taxes. unemployment insurance taxes and any other payroll tax or fringe benelits

N. Owner does not guaruntee or otherwise promise to provide any particular transit or
running times over the Subject 'l rackage. Fuither. Owner doges nol guaranice or otherwise
promise Lthat operations ovet the Subject Trackage will not be mterrupted.  However. Owner shall

make best eflorts to ensure that any merruptions will be kept 1o a mimimum.

O I'by reason of any mechanical failure, insufTicient hours of service remaining
among Owner’s or Useis” crew. or for any other cause not resulaing {rom an accident or
derailment, a train or locomotive of Owner or Useis becomes stalied or unable to proceed unde
its own powet, or fails 1o mainam the speed 1equired by Owner on the Subject Trackage. or il in
emergencies ciippled or otherwise defecuve cars are set out of Owner’s o1 Users™ uauns on the
Subject Trackage. Users and Owners. as appropriate. shall have the option to furnish motive
power or such other assistance (including but not limited to the night o recrew Owner’s or Users’
train) as may be necessary 1o haul, help, or push such wrains. locomolives. or cars. or Lo properly
move the disabled equipment ofT the Subject Trackage. and Owner / Users. as appropiate. shall

reimburse the one providing the assistance, for the cost of rendeting any such assistance

P Ifit becomes necessary o make repaits to o1 adjust or transfer the lading ol a
crippled or defective car(s) i order 10 move them oft the Subject Trackage. the cost of such
work. 1f dane by the carrier not responsible for movement of the car. shall be ieimbursed by the

carrier with the responsibility for movement ol the car.

Q. In the event that Owner and User agree that Owner should retain cmployees or
provide additional cmployces for the sole henefit of Users.” the paitics hereto shall enter into a
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separate agreement under which Users shall bear all cost and expenses for any such additional
employcces. including without limitation all cost and expense associated with labor protective
payments which are made by Owner and which would not have been incurred had the additional

cmployees not been provided

12 Clearing of wrecks. Whenever use of the Subject Trackage requires rerailing,
wrecking service or wrecking train service due 1o the neghigence of Owner or Users, Owner shall
perform such service. including the repair and restoration of roadbed. uack and structures. The
cost. hability and expense thereof. including without limitation. loss of, damage 10. and
destruction ol any property whatsocver and injury 1o or death of any person or persons
whomsoever or any damage o or destruction of the environment whaisoever. including without
limuation. Jand. air. water, wildlife. and vegetation. resulting theiefrom. shall be apportioned in

accordance with the percentage ol negligence of the Owner and Users.

13 Compensation. Users agree to pay 1o Owner Base Compensation in the amount of
(REDACTED). lor the usc of the Line that is the subject of this Agreement. Users further agiee
to pay 1o the Owner as Additlonal Rent, the sum of (Redaeted) per revenue-car movement over
the Line A revenue-car movement shall be defined as the movement ol a loaded fieight rail cor
over the Line from a point whete the car is loaded. 1f loaded on the Line. L a point where the rail
car is interchanged wath another rail carrier. or the movement of a loaded freight rail car from the
pomnt of interchange with another ral carricr. to the point where the rml car 1s unloaded.
irregardless of whether the movement of the loaded rail car 1s a few feet, or the entire seven
miles, or something less than the entire seven mifes 1 a rail car is loaded. or unloaded, in moie
than one location. the movement of that rail car shall constituic one “mevement.” The movement
of empty rail cas, or the movement of locomotives or other equipment over the rails. shall not

conslitute a “revenue movement,” and shall not be subject to any Additional Rent.

14. Payment of compensation . The initial payment of Base Compensation shall be
paid upon exccution of this Agreement  Thereafier. the yemly Base Compensation shail be
maited to the Owner no later than January 15 ol each succeeding calender year. Additional Rent
shall be remitted to Owner no later than 45 days afier the close of each quarter (Lo be remitied no

later than May 15. August 15. November 15. and Febiuary 15).
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15 Storage of rail cars. The Users expressly agrec nol 1o siorc any rail cars or other
equipment. on the main hine uacks. or within 13-feet of the centerline of the main hine tracks.
without the express written consent of the Owner  “Storage” shall be defined as leaving a rail car
or other equipment on the man line tracks. o1 within 15-fvet of the centerline ol the mainline
tracks. for more than 24 hours Owner herewith grants to Users the right to store ral cars on any
tracks that Users place in the right-ol-way of the portion of Owner's Line that 1s the subject of
this Agreement, so long as such siorage docs not encroach upon the arca within [5-feet of the

centerline of the mainline trachs.

16 Additional tracks. Users shall have the right to lay additional uacks within the
right-of-way of the portion of the Owner's Line that is the subject of this Agreement. and (o
connect such tracks to the mainline via nunouts or other connections. at Users™ sole cost and
expense. subject to Owner’s prior wittien consent. which consent shall not be withheld unless
Owner can demonstrate that such tracks would impaii Owner’s ability to provide passenger

service on the portion of Owner’s Line that is the subject of this Agreement.

17 Accessory structures. Users shall have the right to construct and / or place. at their
solc cost and expense. within the right-oi-way of the portion of Owner’s Line that is the subject
of this Agreement. cither below grade, at grade. or above grade. o1 any combination thercof. any
of the following. but not limited 1o the lollowing:  Structures. including living quaiters,
conveyors. chutes. wires. pipes. roadways. biidges, loading docks and retaining walls. so long as
such item is not within 15-Ieet of the centerline of the main line tracks. or 1l within 15-fect ol the
centerdine of the mainline tracks, is below grade, or at least 25 [eet above the top ol rail of the
main line, or is 10 be used to load rail cars, in which case the edge shall be no closer than 5-leet
3-inches from the centerline of the mainline tracks  Users shall also have the righi. at then sole
cost and expense. within the nght-of-way that contains the portion of Owner’s Line that is the
subjeut of this Agreement, to grade, to excavale, o change the elevation of the existing grade.
and to telocate the main line tracks 1o another portion of the right-of-way. so long as such re-
alignment of main line tracks does not impair the abnlity to move freight or passenger trallic over
the Line. The nghis contained in this paragraph shall be subject to Owner's prior writlen
approval. which approval shall not be withheld unless the exercise of such right will prevent the
Owner (rom transporting passcrigers over the portion of Owner’s Line that is the subject of this
Agreement

10




I8 Maintenance of the Line. Usceis agree to accept the portion ol Owner’s Line that is
the subject of this Agreement. in the condition it was in on December 1. 2012, Useis are aware
that poitions of the Line that is subject 1o this Agreement, are “excepled track © Users have the
nght. but not the obligation. to upgrade the condition of the Line that is subject 1o this
Agreement. by replacing railroad tics. by adding ballast. by replacing rail wath similar sized. o
heavier. rail, by reahgning or altering the clevation of the Line, by welding 11l o1 by replacing
existing rail with welded roil, or by any combination of the above. Users shall he solely
responsible for any damage donce 1o the existing. or Lo any replacement. rail. crossties. ballast or

shuctures. which damage is caused by the Users™ use of such existing or replacement rail.

19. Waorkmanship. All work perfoimed by Users. or their contractors, subcontraclors.
agents or cmployees. shall he at Users” sole cost and expense. and shall be of good quahity and

workmanship

20 Liability. Users shall be liable for their acts ol neghgence. and for the acis of
negligence ol their contractors. subcontraclors. agents. employees. business invitees and gucsts.
and shall indemnify and hold harmless Owner [rom all such acts of negligence  Likewise, Owner
shall be liable for Owner's acts of negligence, and for the acts of negligence of Owner's
conlraclors. subcontractors. agents. employees. business invitees and guests. and shall indemnify
und hold harmless Users Irom all such acts of negligence  [n the event a claim 1s lodged against
Users. Owner, or hoth, and such claim 1s based on the neghigence ol Users and Owner. or such
claim 1s the result of the neghgenee of Users and Owner. Users and Owner shall be hable in
proportion Lo then respective negligence. as determined by agreement. a court or a jury,

whichever occurs [irst

21. Insurance. The Owner requires the Users (o obtain a minimum of {Redacted) in
liability insumance, or to huve some combination of asscts and liability inswance, when
combined. equals a8 mmimum of (Redacted).  Users agree to have such liability coverage prior
to commencing revenue freight aperation over the portion of Owner’s Line that is the subject of
this Agreement. The Users are free Lo obtain liability coverage in excess of the minimum

liability coverage required by Owner




22. Utilities. Users shall obtain. at their sole cost and expense, whatever utilities they

need or desire,

23 Taxes and Government Assessments. Users shall be liable for any taxes o1
government assessments that are solely due to Useis™ use of Owner’s Line that is the subject of
this Agreement  Owner shall be liable for any taxes or government assessments that would be
levied on the portion of Owner’s Line that is the subject of this Agreement even if Users were

not using the Line that is subjecet 10 this Agreement.

24. Material breach and cure. The failure of cither Users or Owner to abide by the
terms and conditions ol this Agreement. shall be deemed a “default.” Upon natice by the non-
defaulung party to the delaulung party. the defaulting party shall have 30 days within which to
correct said default. or if'not concectable within 30 days afier notice ol default. the defaulting
party shall commence cure of the default within 30 days afier noee of default  In the event
default contnues for more than 60 days. the non-delaulting party shall have the right to ieiminate
this Agreement. at the end of 30 days after notice from the non-defaulting party to the defaulting
party of the non-defaulting party’s intention to terminate this Agreement. unless such default is
due 10 something not within the control of the defaulting party. such as an Aci of God. wa, rio,
insurrcction, c¢ivil disturbance. land / rock / mud / snow shide. flood, or such other calamity not

within the reasonable control of the defaulting party.

25. Damage to Line. [n the event the Line that 1s the subject of this Agreement 1s
damaged due to land / rock / mud / snow shide. flood. carthquake. carth movement. fire. or other
event outside the control of the Parties to this Agreement. Owner shall be solely liable for the
cost of repairing smd damaged Line. In the event Owner is unable or unwilling to repair said
damage to the Linc. Users may either elect 10 make such repars. and o deduct the cost of saud
1epaits fiom future Rent payments. or terminate this Agreement. subject 1o approval from the
Surface Transportation Boaid granung Uscis the night 1o cease providing [reight common cainier

by rail se1vice.

26 Assignment. Uscrs shall have the right to assign their rights under this Agreement
Such assignment shall not occur prior to the assignee obtaining authority from (e Suiface
Transportation Board 1o acquire and operate that portion ol Owner’s Line that is the subject of
12
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this Agreement.

27. Records. Owner and Users agree to prepare and file. in a limely manne, all reports,
returns. and information returns associated with the portion ol Owner’s Line that 1s the subject of
this Agreement. Owner and Uscrs agree to provide each other a copy of any report, filing. or
other writing thal may alTect the portion of Owner™s Line that is the subject of this Agreement.

cxcluding income lax returns.

28 Termination of Agreement. Upon the termination of this Agreement. Users shall
have the right 1o remove any improvements made by Users. including all personal property.
providing the removal of said improvement(s) will not cause permanent damage to the Line
Users will have the obligation to remove. at their sole cost and expense, any improvements made

by Users. which Owner does not permit to remain alter termination of this Agreement.

29 Notices. Notice to Owner shall be sent to: Donald I1. Shank
Piesident & Executive Direclor
DRGRHF
29 N. Bioadway
Monte Vista, CO 81144
(970) 749-7575
Notuee to Users shall be sent Lo

James Rilfin Eric Strohmeyer

1941 Greenspring Drive 81 Century Lane
Timonium. MD 21093 Wautchung, NJ 07069
(443) 414-6210 (908) 361-2435

30 Notice of casualty. Other than for de minimis damage or injury. Users and Owner
shall give notice to the other party of any damage 1o the Line. within 24 hours of lcaring of the

Jdamage or injury.

31 Signs. Owner and Users shall have the right to ereet and maimiain signs appropniate
to their 1espective uses of the Line Owner and Users will endeavor 1o ensure that their signs do
not unduly intertere with the other Party’s signs. Users shall not have the right 1o ereet revenue-
producing signs (hillboads) without the Owner’s prior writien consent. which consent shall not

be unreasonably wilthheld.
13
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32 Waiver. The [ailure of erther party Lo insist upon strict compliance with every lerm
and condition ol this Agreement. shall not be deemed a waiver of the party’s right to ingist upon

strict compliance with every term and condition of this Agreement

33. Return of premises. Upon the termination of this Agreement. the Users agree (o
return the Line in substiantially the same condition that the Line was in on December 1, 2012,
normal wear and tear excepled. Users” removal of their personal property and Users’”

improvements is subject to pmagiaph 28 above.,

34. FEminent Domain, Condemnation, Bankruptey. In the cvent that all or a portion of
the Subject Trackage. 15 taken by eminent domain or condemnation. the Users shall have the
right to terminate this Agreement. or such portion of the Agreement that is no longer viahle duc
to the 1aking or condemnation [n the event any paity shall become the subject of a bankruptey
proceeding. the party that is the subject of the bankruptey proceeding. agrees not to oppose any
lifting ol the Automatic Stay, and agices nol Lo oppose any elforis to securc use of the Line. free

of the bankruptey proceeding.

35. Labor protection:  Any employees affected by the wrackage 11ghts will be protecied
by the conditions imposed in Norfolk and Western Raitway — Trackage Rights— Burlington
Northern, Inc , 354 1.C C 605 (1978). as modilicd in Mendocino Coast Railway — Lease and
Operate - Califorma Western Railroud, 360 1.C.C 653 (1980).

36. Paragraph headings. The paragiaph headings herem are for case of relerence only

and shall have no hearing on the construction or inteipietation ol this Agreement.

37. Entire Agreement. This Agicement 1s the entire agreement between the parties
Any promises. agieements. conditions or understandings. either oral o1 written. made by any
party prior to the execution of this Agreement. shall net be binding upon the partices to this
Agrcement  This Agreement may not be changed or modified without the prior written consent

of all of the parties.
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38 [llegality. Il any portion of this Agreement is held 10 be void as against public

policy. the remaining portions of this Agreement shall remain in effect.
39, Governing Law. This Agreement shall be governed by the laws of the State ol
Colorado. and by the Surfacc Transportauon Board's 1ules. regulations and precedent
WITNESS THE HANDS AND SEALS OF TLIE PARTIES:

The Owner's (DRGRIIF) signature appears on a sepaiate page.

b By A/ -

2ric Suohmeyer Jamés Riflin
User User
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