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Sanglap’s account to keep him out of the
bank. Sanitized of the allegation that La-
Salle treated him differently because of a
disability, Sanglap is left to argue that
closing a bank account for any reason will
support a claim for intentional infliction of
emotional distress—a position that we are
confident the Supreme Court of Illinois
would reject.

B. Attorneys Fees

. [71 In its cross-appeal, LaSalle argues
that the district court committed an abuse
of discretion by denying its request for
attorneys’ fees. incurred defending against
Sanglap’s ADA claim. Fee shifting under
the ADA, like other civil rights statutes, is
asymmetric; Fees should be awarded to
prevailing plaintiffs as a matter of course,
but prevailing defendants should' recover
. only when forced to litigate claims that are
frivolous, unreasonable, or pursued in ‘bad
faith. . Adkins v. Briggs & Stratton Corp,
159.F.3d 306, 307 (Tth Cir:1998); see also

Christiansburg Garment Co.v. EEOC, 434
U.S. 412, 421, 98 S.Ct. 694, 54 L.Ed.2d 648
(1978); . Maynard v. Nygren, 332.F 3d 462,
471 (Tth Cir.2003). ' LaSalle insists that
Sanglap’s ADA claim meets that standard
because-he pressed the claim when it was
clear that the bank had not learned of his
epilepsy until after it closed the account.
Because disability discrimination cannot
oceur if the plaintiffs alleged disability is
unknown, Adkins,” 169" F.3d at 307; see
also Beck % Univ. of Wis. Bd. of Regents,
75 F.3d 1130, 1135 (7th Cir.1996), LaSalle
believes that Sanglap needed to drop his
ADA claim well before trial.

[8 9] The problem with this a.rgument.
is that liability for disability discrimina-
tion does not require professional under-
standing of the plaintiff’s condition. It is
enough to show that the defendant ‘knew
of symptoms raising an inference that the
plaintiff was disabled. See Miller ». Nat'l
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Cas. Co., 61 F.3d 627, 630 (8th Cir.1995);
see also Burns v. City of Columbus, 91
F.3d 836, 84344 (6th Cir.1996).
explained in Hedberg v. Ind. Bell Tel. Co.,

47 F.3d 928 (7th Cir.1995), most. people

who observe someone suffer frequent sei-

zures will assume that a disability of

some sort is to blame. Id. at 934. Like-

wise, although LaSalle could not have .

been expected to know that Sanglap was

particularly susceptible to severe emotion- |

al distress, bank employees "did . observe
his seizures and could have inferred from
their observations that he had epilepsy or
another disabling condition. =~ Sanglap’s

pursuit of his ADA claim therefore was !

not unreasonable, so the district court
acted well within its diseretion in denying
the request for fees.
1I1. - CONCLUSION. .
The rulmgs on habﬂlty and fees are
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No. 02-1359, 02-1481, 02-1482, 02-1767,
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United States Court of Appeals,
Eighth Cireuit.

Submitted: June 11, 2003.
Filed: Oct. 2, 2003.

Petitioners challenged the decision of
the Surface Transportation Board giving
final approval to railroad’s proposal to con-
struct approximately 280 miles of new rail
line and to upgrade nearly 600 miles of
existing rail line. The Court of Appeals,
Arnold, Circuit Judge, held that: (1) Board
did not violate National Environmental
Policy Act (NEPA) by refusing to limit the
use of train horns; (2) Board’s rejection of
a proposed bypass around city was not .
arbitrary and capricious; (3) Board could
not approve project without first examin-
ing the effects that may occur as a result
of the reasonably foreseeable increase in
coal consumption; and (4) Board eould not
approve project without either securing a
programmatic agreement or completing
the alternate National Historic Preserva-
tion Act (NHPA) process.

Remanded.

Heaney, Circuit Judge, filed eoncur-
ring opinion.

1. Environmental Law €600

NEPA mandates that federal agency
take “hard look” at environmental conse-
quences of major federal action before tak-
ing that action. National Environmental
Policy Act of 1969, § 102(2XC), 42
U.S.C.A. § 4332(2)(C).

2. Environmental Law ¢~689
Court’s role in National Environmen-
tal Policy Act (NEPA) process is to ensure
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that the agency has adequately considered
and disclosed the environmental impaet of
its actions and that its decision is not
arbitrary or capricious. National Environ-
mental Policy Act of 1969, §§ 2-209, 42
US.C.A. §§ 4321-4347: 5 US.C.A. § 706.

3. Environmental Law &604(7)

In approving reconstruction of rail
line through city, Surface Transportation
Board was not required to prepdare an
environmental analysis under National
Environmental Policy Aet (NEPA) to mea-
sure actual noise level§ for potentially af-

fected noise receptors. - National Environ:

mental Policy Act of 1969, §§ 2—209 42
US.CA. §§ 4321—4347

4, Envn'onmental Law®600 e
National- Environmental . Policy Act

(NEPA) does not require that an agency.

eliminate all adverse. affects that might

result from a project..- National Environ-.
mental Policy Aet of 1969, §§: 2—209 42,
U.S.C.A, §8 4321-4347.: st
- and also.assumed that train traffic would

5. Environmental La,w 4'?689" )
In consxdermg whether envwomnental‘

impaet statement, (EIS) prepared undér”

NEPA adequately sets forth sufficient, in-
fonnat]on to allow demmon—maker to make
reasonied declsmn court is guided by “rule
of reason.” National Environmental Poli-
cy Act of 1969, § 102, 42 U.S.C.A. § 4332.

6. Environmental Law ¢&=604(7)

In approving reconstruction of rail
line through city, Surface Transportation
Board did not violate National Environ-
mental Pohcy Act (N EPA) by refusing to
limit, the use of tram homs .with average
noise levels of at least 65 decibels and 70
decibels given the important role that train
horns play in reducmg traffic accidents;
however, Board erred in faJhng to explain
fully its course of inquiry, analysis and
reasoning regarding mitigation not involv-
ing limitations on the use of horns. Na-

tional Environmental Policy Act of 1969,
§§ 2-209, 42 U.S.C.A. §§ 4321-4347.

7. Environmental Law &=604(7)

. In approving reeonstruction of. rail
line,. Surface Transportation Board did not
violate National Environmental Policy Act
(NEPA) by using the lower rural levels,
rather than urban levels, as its baseline for
ambient noise; Board’s decision to forego a
separate. ambient noise measurement for
every. community located along.the -was
within its permissible discretion. National
Environmental Policy Act of 1969, §§ 2-
209,42 US.CA. §§ 4321—4347=

8. Envlronmental Law W(ﬂ

In’ approving reconstruction of rail
line, Surface Transportation Board did not
act,_arbitrarily in choosing not to alter its
methodology .in responding te. concerns
about nighttime noise in preparing  final
environmental impact statement (FEIS);
Board employed: the accepted practice. of
counting: each nighttime train as ten trains

be spaced evenly throughout the day

9, Envxronmenta] Law @?605
An agency prepa.rmg ﬁnal env1ron-
mental .impact,, statement (FEIS) , under
Natiopal. ., Envu'onmental. Pohcy,, Act
(NEPA) has duty to assess, consider, and
respond to all comments.  National Envi-
ronmental Policy Act, of 1969, §§ 2-209, 42
US.CA.. -§§ 4321—4347 40 C.F.R.
§-1508. 4(a) '

10 Envm)nmental Law @604(7)

In approvmg reconstruction of rail ©

hne, Surface Transportation Board’s use of
aerial photographs to identify noise’ sensi-
tive receptors did not amount to a clear
error in judgment; decision to use. aerial
photographs’ in preparing final environ-
mental impact statement (FEIS) under
National . Environmental . Policy Act
(NEPA) was a sensible way reasonably to
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approximate the number of affected recep-
tors along the entirety of the proposed
project. National Environmental - Policy
Act of 1969, §§ 2-209, 42 US.CA.
§§ 4321-4347.

11. Environmental Law €=604(7)
Surface Transportation Board’s fail-
ure to use more current data when deter-
mining average daily traffic (ADT) vol-
umes for those streets where there were
train crossings exist, in approving recon-
struction of rail line, did not require re-
mand where there had been little change
in traffic volumes. ' National Environmen-
tal Policy Act of 1969, §§ 2-209, 42
U.S.CA. §§ 4321-4347. .

12. Environmental Law ¢=604(7)

In approving reconstruction of rail
line through city, Surface Transportation
Board did not violate National Environ-
mental Policy Act (NEPA) by failing to
adopt city’s proposed mitigation condition
that would have prohibited any increéase in
vibration; city’s proposal, would have es-
sentially -sounded a death knell. to any
plans to reconstruct the existing line. Na-
tional Environmental Policy Act of 1969
§§ 2-209, 42 U.S.C.A. §§ 4321-4347.

13. Environmental Law ¢=605

. Surface Transportation Board had no
obligation to respond to expert's verified
statement presented after Board had pre-
pared and released its final environmental
impact statement (FEIS) under NEPA,
especially where there was no indication
that information presenteﬂ was previously
unavailable. National Environmental Poli-
cy Act of 1969, §§ 2-209, 42 USCA
8§ 4321-4347.

14. Environmental Law &=604(7)

* For purpose of complying with
NEPA, it was not necessary that final
environmental impact statement (FEIS)
prepared by Surface Transportation Board

for reconstruction of rail line through a
city state in single explicit sentence that
existing route would cause more delays to
emergency vehicles than bypass; that was
only logical inference that could be drawn
from FEIS.

15. Environmental Law ¢&=604(7)

Final environmental impact statement
(FEIS) prepared by Surface Transporta-
tion Board under NEPA for reconstruction
of rail line through city was not tainted by
its alleged failure to respond to concern,
that was never raised, regarding relation-
ship between increased levels of train vi-
bration- and formation of sinkholes. Na-
tional Environmental Policy Act of 1969,
§§ 2-209, 42 U.S.C.A. §§ 4321-4347.

16. Environmental Law €=604(7)

In approving reconstruction of rail
line, Surface Transportation Board did not
violate National Environmental Policy Act
(NEPA) by using Environmental Protec-
tion Agency (EPA) thresholds for deter-
mining whether sulfur dioxide levels were
significant instead of the more stringent
state thresholds; Board had an interest in
using a standardized measurement to com-
pare and contrast the relative air quality
effects across a variety of regions. Na-
tional Environmental Policy Act of 1969,
§§ 2-209, 42 U.S.C.A. §§ 4321-4347.

17. Environmental Law &=579

Purpose of an environmental justice
analysis is to determine whether a project
will have a disproportionately adverse ef-
fect on minority and low income popula-
tions; to accomplish that, an agency must
compare the demographics of an affected
population with demographics of a more
general character.
18. Environmental Law &605

There was no remediable harm from

Surface Transportation Board’s consider-
ation of ex parte communication after final
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envirenmenta.l impact statement (FEIS)
was issued but before Board’s final deci-

sion approving rail project, where Board with other mitigating condltions 40

did not adopt view expressed in the letter.

19. Environmental Law ¢=604(7)

~ In approving reconstruction of rail
line, Surface Transportation Board’s rejec-:

tion of a proposed bypass around city in
connection with its preparing environmen-
tal analysis under National Environmenta}
Policy Act (NEPA) was not arbltra.ry and
capricious; existing route presented fewer-
topographical challenges and risks than

city’e px:oposed bypass, and bypass would -
be significantly more expensive to con-

struct and operate when compared with"
reconstruction of the existing route. Na-
tional Environmental Policy Act of 1969,
§ 102(C)(iii), 42 U.S.C.A. § 4332(C)(iii). :

20. Environmental Law &=597

.An agency need not supplement: an :
envm.)nmental impact statement (EISy ey-:
ery time new information comes to light:
after the EIS is finalized.- 40 C.F.R.
§1502.9(c): P

21, Envu'onmental Law €=605

In light of the safety analysis already
performed by . Surface Transportaﬂon
Board in approving reconstruction of rail
line in the midwest, it was not arbitrary or
capricious for the Board to conclude that
Wer proceedings in light of: Maryland:
train derailment were not warranted after
the period designated for comments on the.,
draft - environmental . impact statement; i
(DEIS)- had passed. = 40 = C.F.R.
§ 1502.9(c). o

22. Environmental Law €600, 602
) An agency may not require consulta-
tion in lieu of taking its own “hard look” at " -
the environmental impact of a project, but
National  Environmental Policy  Act
(NEPA) is not violated when an agency,
after preparing an otherwise valid environ:

mental impact statement (EIS), lmpoees
consultation requirements in conjunction

CFR.§ 1502.9(c).

. 23. Municipal Corporations, e=258 .
Provisien of Surface Transpertetien
Boaz:d fieasion approving rail ' project,
mal.nng it clear that railroad did not neces:
Ss;]]g ‘have: to fund; separated. crossings by

i did not impose duty on cit; to
with funding. - Y helP

24, Environmexital Law @:601

Under National Envu'onmental Pohcy
Act (NEPA), an agency is required to
consider only reasonablé, feasible alterna-
tives. National Environmental Pohcy Act
224’17969 §8§ 2—209 42 USCA §§ 4321—

25. Environmenta] Law @’604(7) -

In- approvmg proposal’ to' eénstruct -
néw rail line and tipgrade' éxisting rail litié*
Stirface Transportation’ Board, in- prepar:
ing erivirorimental ‘analysis under National

‘ Environmental Policy ' Act (NEPA), ‘was
not required:te explore alternatives that, if-

adopted, would not, have fylfilled the. pro-
.}?ect goals as deﬁned by railroad, N: atlonal

nwronmenta.l Policy Act of 1969, §§ 2-.
209,42 U8, C.A 8§88 43214347

26 Enwronmenta] Law @597

In Approvmg proposal bo [¢
new rail line and upgrade e)ustmg ::ﬂsﬁ:t,
Surface  Transportation Board did not, v10—
late National Environmental Policy Act
(NEPA) by involving railroad in prov1d1ng

» information on the feasibility of a proposed
alternative alignment; furthermore, once

board properly responded to comments
euggesting alternative and determined that
1t.; was not a reasonable or feasible alterna-
thi.E,‘ it was justified in ,refusi‘ng a request
to issue a supplemental draft environmen-
tal impact statement (DEIS) allowing for
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public review and comment. 40 C.F.R.

§§ 1503.4, 1502.9c).

27. Environmental Law €597, 605

National Environmental Policy Act
(NEPA) does not require an additional
round of public comments every time an
agency revises, supplements, or improves
its analysis in response to the public com-
ments on a draft environmental impact
statement (DEIS); a supplemental DEIS is
required only when changes are substan-
tial, and even then, only if the substantial
change' is relevant to enwronmental con-
cerns. 40 C.F.R.§ 15034.

28. Environmental Law ¢&=604(7)

Surface Transportation Board, in pre-
paring environmental analysis under Na-
tional Environmental Policy Act (NEPA),
could not approve proposal to construct
new rail line and upgrade existing rail line
without first examining the effects that
might occur as a result of the reasonably
foreseeable increase -in coal consumption;
while the extent of the demand for coal

. was not reasonably foreseeable, the nature

of the effect was, 40 CFR. § 1502 22(b).
29. E:mronmental Law €600 -

-~ Indirect adverse environmental effect

not invalidate Board’s financial fitness de-
termination in connection with approval of
proposal to construct new rail line and up-
grade existing rail line. 5 US.CA.
§ 706(2); 49 U.S.C:A. § 10901(a).

31. Railroads ¢=83

Statute directing that Surface Trans-
portation Board “shall issue” license for
construction of rail line, “unless the Board
finds that such activities are inconsistent
with the public convenience and necessity,”
when read in conjunction with Congress’s
broad policy directives to promote “effec-
tive competition among rail carriers” and
to “reduce regulatory barriers to entry
into ... the industry,” creates presump-
tion that rail construction is to be ap-
proved. 49 US.C.A. 8§ 10101, 10901(c).

32. Environmental Law ¢=89
In NHPA consultation process for rail
project before Surface Transportation
Board, ranchers and farmers whose lands
may have contained historic properties
were not automatically entitled to be con-
sultmg parties; because they had economic
interest in the proceeding, ‘they could be
added as consulting parties, but they had
to first make a request, in writing, to

of major agency action is “reasonably fore-  Board, to participate as consulting parties.
seeable,” and must be considered by agen-  National Historic Preservation Act, 106, 16
cy under NEPA, if it is sufficiently likely US.C.A. § 470f; 36 C.F.R. § 800.3(D(3).
to occur that person of ordinary prudence
would take it into account in reaching deci-
sion. National Environmental Policy Act
of 1969, § 102(C), 42 US.C.A. § 4332(C);
40 C.FR. § 150838 -

" See publication Words and Phras-
es for other judicial constructions

33. Envnronmental Law &89

Surface Transportation Board com-
plied with its general duty under NHPA to
notify and allow comment from public on
matters of historie preservation during en-
vironmental review process; draft environ-
- and definitions. mental impact statement (DEIS) and final

environmental impact statement (FEIS)

30. Railroads &9(1)
 Faet that mfonnatlon upon which deseribed those sites along proposed route
itially identified as eligible for

Surface Transportation Board based its that were ini
decision was stale due to gap between the inclusion in National Register of Historie

time record was closed and the time the Places, and public was encouraged to com-
administrative decision was reached did ment on all aspects of DEIS. National
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Historic Preservation Act, 106, 16 U.S.C.A. ‘

§ 470f; 36 C.F.R.

§§ 800.3(e), -
800.8(c)(1)(v).

34. Environmental Law @7»‘85
Railroads ¢=9(1)

Surface Transportation Board: could:
not approve propesal to construct new rail -
line and upgrade existing rail line without:
either securing a programmatic agreement
or completing the alternate. National His-:
toric Preservation Act (NHPA) procem*
36 C F.R. §§ 800.1(a), 800.14(b). :

35, Indlans @12

Because proposed railroad hne d1d not
pass through any present-day reservation,
no cession of reservation land was re-.
quired before- the proposed line could be:
built, and the Fort Laramie Treaty of
April 29, 1868 did not app]y :

36. Indians &12
Act which took land from the Sioux_
Nation was not, invalid because it, waé nqr:
consented to by three-fourths of the Sioux .
males. from each band;, Act meant the,
S]oux population as a whole and refer—
enced. treaty which stated that “at least;
- three-fourths of all the adult male. Indiang” .
living on the Great Sioux Reservation must.
agree to any cession of reservation land,

Counsel who presented argument on be-
half of petitioner Sierra Club in 02-1792°
was James B. Dougherty of Washington,
D.C. Also appeanng on f.he brief was Noah
D. Hal.

Counsel who presented. argument on be-
half of petitioner Olmsted County in (2~
1794 was Elizabeth Hendricks Schmiesing
of Minneapolis, Minnesota. - Also appear-
ing on the brief was Raymond F. Schmitz,
Richard A. Duncan, and Kristin R. Eads:

Counsel who presented argument on be-
half of petitioner Mayo -Foundation in 02-

1482 was Keith G. O'Brien of Wa.shmgton,

DC.

Counsel who presented argument on be—
half of, petmoner City of Rochester, in 02—

1481 .was Steven J, Kalish of Washmgton,,

D.C. Also appearing on the brief was A.M.
Keith.:

‘Cotirisel who presented argument o' be:
half of respondént’ Surface Transportation’
Board in all cases was ‘Evelyn G. Kitay of

* Washington, D.C. Also- appearing”on the

brief were -Greer S. Goldman M Ahce
Thurston :

Before MORRIS SH.EPPARD .
ARNOLD, HEANEY and RILEY Cl.rcult
Judges. C

MORRIS SHEPPARD ARNOLD
Cn'cult Judge ; RN

Pet;tloners cha]lenge the d' : '1on of t.he'
Surfa.ce Transportamon Board issued Janu-
ary 3(}' 2002 gmng final approval to the

struct, apprommately 280 miles of new rail

line to reach the coal mines of Wyoming’s
Powder River Basin (PRB) and to upgrade

nearly 600 miles of ‘existing rail ‘line in .
Minnesota and South Dakota. ‘They main-

tain that in giving its approval the Board

violated. 49 US.C. § 10901, the National

Envmomnental Policy “Act (N EPA) 42

U.S.C. 8§ 4321—4347), the’ Na’aorla.l H]stor-

ic PreserVatmn Act (16 US.C. $8 470 ‘t6

470w=6), and the’ Fort Laramie Treaty of

1868. Although we concludé “that "the

Board should prevail 6n-almost: all of the”

issiies raised by thé petitioners, our. rul-

ings on a few issues require us to vacate

the Board’s dec:smn and to remand for

further proceedings not mconsmtent with

this opmlon
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L

Under 49 U.S.C. § 10901, the Board has
exclusive licensing authority for the con-
struction and operation of rail lines. This
statute provides that the Board shall au-
thorize the construction and operation of a
proposed new line “unless the Board finds
that such activities are inconsistent with
the public convenience and necessity.” Al-
though the Board’s authorizing statute
does not define the term “public conven-
ience and necessity,” in reaching its deci-
sions the Board has historically asked
whether there is a public demand or need
for the- proposed service, whether the ap-
plicant is financially able to undertake the
construction and provide service, and
whether the proposal is in the public inter-
est and would not unduly harm existing
services. If the Board is satisfied that the

~ proposed project is not inconsistent with

the public convenience and necessity, it
proceeds to conduct an environmental re-
view as required by NEPA. Once the envi-
ronmental review is completed, the Board
determines whether its original conclusion

is still warranted after taking into account’

the potential environmental effects of the
project and the cost of any necessary envi-
ronmental mitigation.

In this case, the Board made an initial
determination that DM & E’s proposal was
merited under § 10901. The Board found
that there was public demand for the line
because it would offer a shorter and less
expensive method by which to transport
coal from the PRB mines to power plants.
Tt also concluded that the proposed project
would benefit existing shippers and that
DM & E had demonstrated its financial
fitness to carry the project through to
completion.” Having preliminarily found
that the projeet would not be inconsistent
with the public convenience and necessity,
the Board instructed its Section of Envi-
ronmental Analysis (SEA) to examine the

potential environmental effects resulting
from the construction and continuing oper-
ation of the proposed project.

SEA, in coordination with five cooperat-
ing federal agencies, then produced a near-
ly 5,000-page draft environmental impact
statement (DEIS) examining the effects
both of constructing the rail line extension
to the PRB mines and rehabilitating DM
& E’s existing lines in Minnesota and
South Dakota to accommodate the coal
traffic anticipated as a result of the pro-
ject. SEA initially allowed 90 days for
public review of and comment on the
DEIS, but later extended this period by 60
days to ensure that the large number of
persons and entities who wished to com-
ment had ample opportunity to do so. The
environmental review culminated with the
issuance of a final environmental impact
statement (FEIS), which contained further
analysis in response to the comments re-
ceived on the DEIS. The FEIS also made
recommendations to the Board regarding
environmentally preferable routing alter-
natives and mitigation measures. In all,
the environmental review process took.
nearly four years and generated roughly
8,600 public comments.

II.

[1] The NEPA mandates that a federal
agency “take a ‘hard look’ at the environ-
mental consequences” of a major federal
action before taking that action. Balti-
more Gas & Elec. Co. v. Natural Res. Def.
Council, Inc., 462 U.S. 87, 97, 103 S.Ct.
2246, 76 L.Ed.2d 437 (1983) (quoted case
omitted). To comport with this standard,
an agency must prepare a “detailed state-
ment” (generally, an EIS), 42 US.C.
§ 4332(2)(C), “from which a court can de-
termine whether the agency has made a
good faith effort to consider the values
NEPA seeks to protect.” Minnesota Pub.
Interest Research Group v. Butz, 541 F.2d
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1292, 1299 (8th Cir.1976), cert. denied, 430
U.S. 922, 97 S.Ct. 1340, 51 L.Ed.2d 601
a9m).

{21 In reviewing the agency’s decision,
we are not free to substitute our judgment
for that of the agency Vermont Yankee
Nuclear Power Corp. v. Natural Res. Def.
Council, Inc., 435 U.S, 519, 555, 98 S.Ct.
1197, 55 L.Ed.2d 460 (1978); Friends of
the Boundary Waters Wilderness v. Dom-
beck, 164 F.3d 1115, 1128 (8th Cir.1999),
Our role in the NEPA process “is simply
to ensure that the agency has adequately”
considered and disclosed the envirenmen-
tal impact of its actions and that its deci-
sion is not arbitrary or capricious.” - Balti-
more Gas, 462 U.S. at 97—-98 103 S.Ct.*
2246; see 5 U.S.C. 706. -

A _
We begin our review of the agency’s
actions under NEPA by addressing the
objections raised by the city of Rochester, !
the Mayo Foundation, and Olmstead Coun:
ty, since their objections are to a large
degree overlapping. ' DM & E’s existing
line, carrying an avérage of three trains:
per day, runs through' Rochester and Olm-
stead County. In the FEIS, SEA recom-
mended reconstruction’ of the ’em'stfng line
as the environmentally preferable alterna-
tive for the Rochester area, and the Board..
in its final decision accepted this recom-
mendation. SEA. rejected -the proposed
construction .of a bypass around Rochester.
and a no-action alternative. Because:
Rochester is the largest community locat-.
ed.on DM & E’s projected route and Mayo .
is one of the most sophisticated medical -
centers in the nation, they could be expect-
ed to be particularly alert to any environ--
mental degradation that might arise from :
the project that the Board approved.. We
therefore address their claims with some
degree of specificity.

[31 1. Reconstruction of the rail line
through Rochester would result in in-
creased rail traffic through the city.
Whereas at the present time approximate-
ly three trains pass through the city daily,
SEA estimated that upon completion of
the project rail traffic could increase to as
many as 37 trains per day, This increase
in traffic would, among other things, in-
crease noise in the city to what SEA ecalls
“adverse” levels. (SEA considers average

. noise levels above 65 decibels to be ad-

verse and noise levels above 70 decibels to
be significantly adverse) SEA calculated
that the average wayside (engine and
wheel) noise level produced from 37 trains
per day would be at least 65 decibels at
distances within 420 feet of the line and
would be at least 70 decibels at distances

within,ZlO feet of the line. With noise

produced from the trains’ horns included,

SEA calculated that the average noise lev-

el would be at least 65 decibels at dis-

tances within 2220 feet of the line and

would be at least 70 decibels at distances

within 1110 feet of the line. Finally, SEA,

determined, using aerial photographs, the

number of noise-sensitive “receptors” (e g,

homes, schools, hospltals churches)_that

would fall within the distances descnbed

above.

) Based upon SEA’s recommendation, the
Board's final decision required DM & E to
mitigate noise for those noise-sensitive re-
ceptors that would experience an average
noise level of 70 decibels from way31de
noxs?‘ ] Spemﬁcally, the mitigation required
a minimum average noise reduction of 5
decibels to the affected receptors and stat-
ed a design goal of achieving an average.
noise reduction of 10 decibels, The Board .
did not require mitigation for average way-
side noise levels below 70 decibels or for
noise caused by train horns.

In its comments on the DEIS Roch--
ester produced data that purportedly

MID STATES COAL. PROGRESS v. SURFACE TRANSP. BD. 535
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showed that 88 residences would experi-
ence average wayside noise levels between
75 and 80 decibels and that 8 residences
would experience . average wayside noise
levels above 80 decibels. (Noise levels
double every 10 decibels; 80 decibels,
therefore, is twice as loud as 70 decibels.) .
It asserts that SEA misled the Board (in
violation of NEPA’s requirement of full
disclosure) by aggregating all of these res-
idences into a group described as having
an average noise level of at least 70 deci-
bels. If SEA had advised the Board that
some residences could experience average
noise levels greatly exceeding 70 decibels,
Rochester argues, the Board might have
determined that additional mitigation was
necessary.

There is no meaningful dispute that
SEA accurately identified the distances at
which receptors would experience an aver-
age noise level of at least 70 decibels. The
question, rather, is whether SEA was der-
elict in failing to calculate the extent to
which the average noise levels would ex-
ceed 70 decibels. Rochester maintains
that the Board’s own. regulation, which

" instructs the agency to “quantify the noise

increase” for receptors which will experi-
ence an average noise threshold of 65 deci-
bels, 49 C.F.R. § 1105.7(e)(6)(ii), requires
an affirmative answer to this question. Al-
though Rochester’s argument that SEA
has not quantified the noise increase is
facially attractive, we think it ultimately
unavailing. For one thing, Rochester’s
own proposal (that SEA determine the

" number of receptors affected at the 75 and

80 decibel levels) would not actually “quan-
tify” the noise increase associated with the
project; it would still yield only an aggre-
gation, albeit at a higher level, of the noise
increase in Rochester. One could, of
course, understand the instruction to
“quantify the noise increase” to require a
measurement of the actual noise level ex-
perienced by every receptor that would

meet the threshold noise level. But we do
not think that the Board’s regulations, or
NEPA, require that level of precision. In-
deed, we doubt that such a determination
would be feasible given that this project
involves some 880 miles of railroad line.

4,51 Having concluded that SEA is
not required to measure actual noise levels
for potentially affected noise receptors, we
consider whether it nonetheless violated
NEPA to aggregate all average noise lev-
els above 70 decibels into one category
that SEA described as significantly ad-
verse. In considering whether the EIS
“adequately sets forth sufficient informa-
tion to allow the decision-maker to ...
make a reasoned decision,” we are guided
by the “rule of reason.” See Boundary
Waters, 164 F.3d at 1128 (internal quota-
tions omitted). Despite Rochester’s asser-
tions, it does not appear to us that SEA
hid the facts from the Board. The DEIS
fully disclosed the number of noise recep-
tors that would suffer significantly adverse
effects from both wayside and horn noise.
It may be true, as Rochester contends,
that even after mitigation there will still be
residences that are subject to significantly
adverse noise levels (indeed, the Board
does not claim otherwise). But NEPA
does not require that an agency eliminate
all adverse affects that might result from a
project. ’

Rochester draws attention to -the fact
that the Federal Aviation Administration
(FAA) gathers data for average noise lev--
‘els above 65 decibels, 70 decibels, and 75
decibels, and argues that SEA’s analysis is
therefore deficient. While it is true that
the FAA includes a level of analysis that
SEA does not, we do not think that this is
dispositive. It would be wrong to eonclude
that one agency’s selection of a particular
methodology necessarily makes another
agency’s chosen, but different, methodolo-
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gy insufficient under NEPA. On the whole,
we find that SEA’s choice of analysis,
which was consistent with its past practice
and similar in nature to the noise analyses
performed by other federal agencies, was
not arbitrary or capricious.

[6] 2. Rochester submits that the
Board violated NEPA by failing to consid-
er and mitigate horn noise. As described
-previously, SEA calculated the number of
noise receptors that would experience av-
erage noise levels from train horns of at
least 65 decibels and 70 decibels. But
unlike the treatment given to wayside
noise, SEA’s discussion of the effects and
mitigation pessibilities for horn ‘noise was
relatively perfunctory. The only mention
of mitigating horn noise in the FEIS oc-
curred in a footnote explaining that “SEA

is not recommending mitigation for horn
noise because of potential safety concerns
in the absence of Federal Railroad Admin-

istration [FRA] standards addressing this -

issue.” In its argument to this court, the
Board further explained that the FRA has '
recently proposed standards for establish- :
ing quiet zones (areas where horns do not
have to be sounded), _andAchat absent_FRA
approval it would be inappropriate for the
Board to impose its own limitations on
horn soundings. Given the important role’
that train horns play in reducing tra:fﬁ_c
accidents, we cannot second-guess the de-.
cision of SEA in refusing to limit the use
of train horns.. We do nat believe, howev-
er, that this relieves SEA of the obligation .
to consider mitigation not involving limitas
tions on the use of horns, * Rt
SEA required mitigation for receptors
subjected to an average noise level of 70’

1. The Board argues that the two bypasses

required in the mitigation. order (discussed
below) will reduce horn noise, thereby fulfill-
ing' its duty. under NEPA to consider this
issue:  Although, after a full explanation and
analysis, the construction of bypasses may

* safety reasons do exist.

decibels from wayside noise. Rochester
maintains that SEA should have consid-
ered similar mitigation measures for re-
ceptors subjected to comparable levels of
horn noise. Such measures might inchide
sound-insulating treatments for buildings
within high noise areas. By SEA’s own
calculations, horn noise will increase the
distance at which buildings may be sub-
Jected to average noise levels of 70 deci-
bels from 210 feet (the distance due to
wayside noise alone) to 1110 feet. Al-
though it is hard to imagine how insulating
affected buildings might pose a safety
threat (horns are sounded primarily for
traffic safety), it is just conceivable that
But without a
reasoned discussion of its rationale, we
cannot say that SEA has taken a “hard
look™ at this substantial issue.! This is not
to say that the Board must ultimately miti-
gate for horn noise, but it must at least
explain why' mitigation is unwarranted.
Even' though NEPA’s requirements are
predominantly procedural, they do require
that:SEA “explain fully its course of inqui-
ry, analysis and reasoning.”.  Minn. Pub.
Interest, 541 F2d at 1299: We conclude
that it did not do so here. o

[7}:. 3. Rochester’s next objection is to

the method used by SEA in caleulating.
ambient (background) noise for use in its
noise analysis. SEA used noise levels in
rural South Dakota as its baseline for am-
bient noise.’ Rochester argues that since
the ambient noise levels in an urban area
are higher, it was arbitrary for SEA to use

" the lower rural levels. We disagree. SEA"

adequately supported its analysis by ex-
plaining that noise is not additive; when

" prove to be the optimal method of handling
horn noise, we do not believe that this pro-
posed alternative relieves SEA of the duty to
examine other potentially viable alternatives,
such as insulating treatments.

i
|
!
t
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two sounds are of different levels, the

higher level prédominates and the lower

level adds little to the overall noise level.

This conclusion is supported by the EPA,

which has stated that “adding a 60 decibel

sound to a 70 decibel sound only increases

the total sound pressure level less th'a.n

one-half decibel.” - See Protective Noise

Levels, Condensed Version of EPA Levels

Document 3 (1979), at http//www.m?—
noise.org/library/levels/levels.htm. Even if
we credit Rochester’s estimate that its own
ambient noise level is 59 decibels, that-
would add less than one-half a decibel to
these receptors that SEA has determined
will experience average train noise of 70
decibels. SEA’s decision to forego a sepa-
rate ambient noise measurement for every
community located along the DM-& E
project was clearly within its permissible
discretion.

[8]' 4. Likewise, we find that SEA did
not act arbitrarily in responding to con-
cerns about nighttime noise. Be(':ause
nighttime noise can lead to sleeP distur-
bance, its effect on the human enmment
is greater than a similar level Qf daytime
noise. - To account for this, SEA employed
the accepted practice of counting each
nighttime train as ten trains (adding an
approximately 10 decibel penalty to ffac.h
train). For the purpose of its analysis it
also assumed that train traffic would bg
spaced evenly throughout the. day, an as-
sumption that Rochester contends was a
clear error in judgment. As the basis Itor
this contention, Rochester presented in its
comments a statistical model that purport-
edly shows that more trains 'Wi]l run at
night than SEA’s model predicts. Rocl'l-
ester’s model is based upon DM & E'’s
plan to schedule a block of up to six hm?rs
for maintenance (a period where no trains
will run) each day.
comment, SEA stated that maintenance
was .impossible to predict and would vary

In response to this.

considerably depending on what particular
coal contracts that DM & E obtained.
SEA therefore chose not to alter its meth-
odology. Rochester’s model may indeed
be a better ;iredicto; of night traffic if DM
& E actually uses a full six hours per day
for maintenance and if DM & E is equally
likely to schedule maintenance du'ringv the
daytime as it is to schedule it at night, l?ut
these assumptions are just as speculative
as SEA’s assumption that train traffic
would be spaced evenly throughout the
day. Due to the highly uncertain nature
of rail traffic patterns, we cannot say that
it was a clear error of judgment for SEA
to prefer one set of assumptions over an-
other in conducting its analysis.

[91 5. Rochester argues that SEA
failed to make any response to evidence
presented in Rochester’s comments tha.t
households experiencing both noise and vi-
bration perceive the effect of the noise to
be approximately twice the measured val-
ue of the noise. Although SEA included
analysis for noise and vibration effects sep-
arately, we can-find no evidence that it
considered the synergies between the two
in its response to comments or in the
environmental impact statements. “{Xl-
though the agency is not required to in-
clude in its final analysis every factor
raised by ... a comment” and may re-
spond, for example, by explaining why the
comment does not warrant [further] agen-
cy response, see Oregom Natural Res.
Council v. Marsh, 52 F.3d 1485, 1490 (9th
Cir.1995), the Council on Environmental
Quality (CEQ) regulations impose upon
a[n] agency preparing an FEIS the duty to
assess, consider, and respond to all com-
ments, see 40 C.F.R. 15034(a). In this
instance, SEA has not met- this minimum
requirement. On remand, SEA is »ix}-
structed to fulfill its duty urider the appli-
cable NEPA regulations.
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[10] 6. We now consider whether
SEA’s use of aerial photographs to identify
noise-sensitive receptors led it to under-
count the number of receptors eligible for
noise mitigation. According to Roch-

~ ester’s comments, the method employed
was flawed because any single building
identified by photograph. might contain
multiple residences (the Board’s regula-
tions designate each “residence” as a sepa-~
rate noise-sensitive receptor).
suggested that a more accurate count
could be obtained by using the tax records
to determine the number of affected resi-
dences. SEA responded to this comment
by stating its belief that the number of
potentially affected noise receptors was
likely overestimated because there were no
adjustments for ambient noise or for
shielding (by an object between a noise
source and a noise receptor) and because
aerial photographs do not differentiate be-
tween eligible noise receptors (such as
homes) and ineligible structures (such as
businesses and garages). SEA also ex-
plained that any discrepancy between its
calculations and the actual number of af-
fected receptors can be' corrected by the
Board during its oversight period. © We
cannot say, as Rochester’ argues, that'
SEA’s choice of methodology amounted to

a clear érror in Judg'ment In a project of

this size, the agency is not reqmred to
maximize precision at all costs. We view
SEA’s decision to use aerial photographs-
as a sensible way reasonably to approxi-
mate the number of affected receptors:
along the entirety of the proposed project.
7. Rochester submits that SEA-im-’
properly failed to consider the environ-'
mental impact on the city of passing sid-
ings ‘(locations where westbound trains
move onto alternate track so that east-
bound trains can pass). - Although there
are no present plans to build a passing
siding-in Rochester, the city asserts that
since the FEIS acknowledges that “siding

Rochester

locations have not been finalized” SEA
should have assessed the environmental
impact that would result from locating a
siding in Rochester. We believe that
Rochester has misconstrued SEA’s state-
ment. DM & E has proposed 45 locations
for possible sidings, but it anticipates
needing only 35-40 total sidings for effi-
dent rail operation; thus there are several
proposed locations that ultimately will not
be used. It is not inconsistent for SEA to
acknowledge that the locations have not
been finalized while at the same time de-
nying that a siding will be built in Roch-
ester (because none has been proposed
there). We note, moreover, that SEA’s
analysis with respect to the proposed sid-
ings was more than adequate.

[11] 8. Rochester maintains that SEA
committed two errors in its assessment of
the traffic effects that will result from
reconstruction of the existing line through
Rochester.” First, Rochester argues that
SEA should have used more current data
when determining average daily  traffic
(ADT) volumes for those streets where
train crossings exist, According to Roch-
ester, SEA. used data from 1994 when data
from 1998 was available

Our comparison of the data from’ those
years reveals that there has been little
change in traffi¢c volumes. In fact, the
aggregate volume' of traffic on the twelve
streets where train crossings exist has ac-
tually declined (albeit only slightly) based
on data from the Minnesota Department of
Transportation. - Even if we assume that
SEA “erred” in using the older data, we
need not rémand unless “there is a signifi-
cant chance that but for the errors the
agency might have reached a different re-
sult.” Boundary Waters, 164 F.3d at
1129. Given the inconsequential difference
in the data, we find remand unnecessary
on this issue.
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Rochester also asserts that SEA used a
nonsensical formula in calculating the av-
erage delay to vehicles that would result
from increased rail traffic. According to
Rochester, any formula designed to com-
pute the average traffic delay to all vehi-
cles must include as one of its variables
ADT volumes. In lieu of using ADT vol-
umes,. however, SEA’s formula calculates
average traffic delays for all vehicles as a
proportion of the delay for vehicles actual-
ly stopped. SEA explains that this meth-
od “results in a conservative estimate of
vehicle delay.” Indeed, our careful inspec-
tion of both the SEA methodology and that
proposed by Rochester suggests that
SEA’s caleulations likely overstate the av-
erage traffic delays. We are convinced, in
any case, that SEA’s chosen methodology
did not undermine the purposes of NEPA.

{12] 9. Contrary to Rochester’s as-
sertions, we believe that SEA’s analysis of
ground vibration was- adequate in all re-

spects. In discussing the effects of vibra- -

tion generally, SEA’s analysis determined
that there was little risk of damage to
structures located- 50 feet or more from

the tracks and also that'there was: little-

risk of disturbance to structures located
100 feet or more from the tracks. SEA
also noted that residences within 100 feet
(SEA counted 14 such structures) might
experience increased disturbances as rail
traffic increased. In addition to its gener-
al analysis, SEA consulted with the manu-
facturer of a security fence at.a nearby
prison to verify its own conclusion that
inereased rail traffie would not be incom-
patible” with operation of the security
fence; the manufacturer assured SEA that
if properly maintained and operated, the
fence would not be affected by increased
rail traffie. Lastly, SEA discussed the
possibility that PEMSTAR, a local compa-
ny that uses vibration-sensitive equipment,
might not be able to continue operations at

its current facility were traffic levels to
increase. SEA noted- that if PEMSTAR
left Rochester altogether (a proposition
that SEA considered unlikely since PEMS-
TAR has other facilities in Rochester that
are located farther from the tracks), it
would result in a loss of about 600 jobs.
Given Rochester’s size and the fact that
some jobs would be created by DM & E’s -
expanded operation, SEA concluded that
the loss of 600 jobs would not have signifi-
cant economic effects on the city. '

Having thoroughly reviewed SEA’s anal-
ysis of vibration, we -cannot agree with
Rochester’s contention that SEA “buried”
the facts. It seems to us.that Rochester’s
real grievance is that SEA did riot adopt
Rochester’s proposed mitigation condition
that would have prohibited any increase in
vibration. This proposal, it seems to us,
would have essentially sounded. a death
knell to any plans to reconstruct the exist-
ing Rochester line. This result would have
no doubt been met with Rochester’s ap-
proval, but it was not compelled by the
substantial body of evidence that SEA
amassed on this issue.

[13] 10. Mayo asser’(s that SEA failed
adequately to address the possibility of
groundwater contamination. SEA ac-
knowledged that both the existing route
and the proposed bypass cross areas that
are susceptible to groundwater contamina-
tion in the event of a rail line accident.
After detailing these risks, SEA noted that
because rehabilitation of the existing line
would improve track that is currently in
poor condition, the risks of groundwater
contamination would actually decrease.
Mayo’s counter-argument is based entirely
upon a verified statement of one of its
experts that was presented to SEA after
SEA had prepared and released the FEIS.
SEA does not have an obligation to re-
spond to arguments that were not present-
ed to the agency during the appropriate
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time period, especially when, as here,
there is no indication that the information
presented was previously unavailable. But
even if it were appropriate to consider
Mayo’s evidence, we would be unable to
say that SEA has failed to take a “hard
look” at the possibility of groundWaier con-
tamination.

[14] 11. Mayo also maintains that
SEA did not take a “hard look” at the risk
that the project would cause delays to
emergency vehicles. Although Mayo ac-
knowledges that SEA analyzed indepen-
dently the effects of the reconstruction .
alternative and the bypass alternative on
emergency vehicles, it argues that SEA
arbitrarily avoided a direct comparison of
the alternatives. Essentially, Mayo faults
SEA for failing to say explicitly that the
existing route would cause more delays to
emergency vehicles than the bypass. -We
think, however, that SEA made this point
abundantly clear when it recommended
that the Board, if it chose to utilize the
existing route, should “require construc-
tion of two additional grade separated
crossings in Rochester to prevent potentialt
reductions in the quality of emergency re-
sponse.” FEIS 9-65. In contrast, SEA
found that mitigation related to emergency.,
vehicles would be unnecessary for the by-
pass. The only logical inference that can
be drawn from this is that SEA anticipated
that reconstruction of the existing route
would pose more risk of disruption to
emergency vehicles than would the con-
struction of the bypass. For the purpose
of complying with NEPA, it was not in-,
cumbent upon SEA to state this conclusion
in a single explicit sentence.

[15] 12. Mayo contends that SEA-
failed properly to examine the relationship
between increased levels of train vibration:
" and the formation of sinkholes. Despite
the high level of concern it expresses now;
however, Mayo did not raise this issue in -

its comments on the DEIS. (Mayo did
comment on its concerns about the effect
of vibration on its facilities, and SEA re-
sponded to this comment by undertaking a
more extensive vibration analysis.) Mayo
seeks to excuse its failure to raise this
issue earlier by stating that the issue was
obvious (although apparently not obvious
enough for Mayo to have raised it before).
But even if it is true that increased vibra-
tion will hasten the formation of sinkholes,
we fail to see how this advances Mayo’s
interests. SEA recommended the existing
route because it- was less susceptible' to
sinkholes than the bypass alternative.

This relative advantage of the existing-

route would seemingly be magnified if
SEA were to find that vibration accelerat-
ed sinkhole formation in susceptible areas.
In any event, we do not believe that SEA’s
failure to respond to a concern that was
never raised tainted its analysis.

[16]. . 13. Olmstead County raises al-
leged deficiencies with respect to SEA’s
air quality analysis. First, it asserts that
SEA should have used Minnesota’s thresh-
olds. for determining whether sulfur diox-
ide levels were significant instead of the
less stringent EPA thresholds. The deci-

sion to apply these lesser standards, Olm-
stead County argues, led SEA erroneously .

to conclude that it did not have to under-
take more precise modeling to determine
the exact scope of the effect of the pro-
posed line on air quality. The County also

faults SEA for failing to take background
levels of hazardous air pollutants into ac-
count when it determined that hazardous:
air peollutant concentrations caused. by-
train locomotives would be insignificant. -

After reviewing the record, we conclude :
that. SEA’s decision to use the EPA’s’

thresholds was not arbitrary. SEA has an
interest: in using a standardized measure-

ment to compare and contrast the relative’

air quality effects across a variety of re-
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gions. The EPA thresholds provide a rea-
sonable standard by which to accomplish
this. SEA’s decision to forego the testing
necessary to determine the background
levels of hazardous air pollutants in Olm-
stead County was similarly reasonable.
Its measurements of hazardous air pollu-
tant concentrations from locomotive ex-
haust showed that increased rail traffic
would result in only a minuscule increase
in overall concentration levels. NEPA
regulations require agencies to expend the
bulk of their efforts on the most pressing
environmental issues, In this instance,
SEA had evidence that showed that the
increase in the concentrations of hazardous
air pollutants would be de minimis in com-
parison to the background levels, whatever
they might actually be. Further expendi-
ture of agency resources was therefore not
required.

[17] 14. Olmstead County maintains
that SEA’s environmental justice analysis
was inadequate. The purpose of an envi-
ronmental justice analysis is to determine
whether a project will have a dispropor-
tionately adverse effect on minority and
low income populations. To accomplish
this, an agency must compare the demo-
graphics of an affected population with
demographics of a more general character
(for instance, those of an entire state). On
the EPA’s recommendation, SEA used
1990 census data (2000 census data were
not yet available) to compare data at the
census block group level (the smallest geo-
graphic. unit for which data on both race
and income are obtained) to data at the
state level.

Olmstead County raises two objections
to. this approach.. First, it argues that
SEA should have used projected 2000 cen-
sus data, which were available for some,
but not all, communities. Second, it ar-

gues that for some areas, data were avail-.

able at a level finer than that of census

block group (for example, discrete neigh-
borhoods, subdivisions, ete.). In Olmstead
County’s opinion, these “corrections”
would allow SEA to identify more affected
groups. In response to these comments,
SEA explained that an environmental jus-
tice analysis must use consistent data sets
in order for the comparison to be meaning-
ful. SEA, after close consultation with the
EPA, used the most current and consistent
data that were available to it. It seems to
us that it is Olmstead County’s suggested
approach (using a medley of assorted
data), and not SEA’s, that could more fair-
ly be characterized as arbitrary.

[18] 15. We consider next whether
the Board’s decision-making process was
flawed by the unlawful consideration of ex
parte communications from DM & E. The
record demonstrates that DM & E officials
submitted a’letter to SEA after the FEIS
was issued (but before the Board’s final
decision). In this letter, the DM & E
expressed its views on mitigation proposals
in the FEIS that called for three grade-
separated crossings. Mayo argues that
this contact violated the Administrative
Procedure Act, see 5 U.S.C. § 557(d)(1)(A),
and the Board’s own code of ethics, see 49
CF.R§ 1103.14.

‘We are not sure that these prohibitions
apply to communications, such as DM &
E’s letter, that are submitted to the au-
thority in charge of an environmental re-
view and that express comments about
that review. We note, moreover, that
three United States Senators wrote letters
to the Board on behalf of Mayo during the
same time period that the alleged improp-
er communications of DM & E oceurred,
communications to which Mayo does. not
object. In any event, as we indicate be-
low, the Board did not adopt the view
expressed in the letter that Rochester
should be required to pay for the proposed
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grade-separated crossings, so we discern
no remediable harm here.

Mayo also objects to a discussion be-
tween DM & FE’s president and the
Board’s chairman regarding the jurisdic-
tion of the Board to impose bypass alter-
natives. As this discussion concerned mat-
ters of jurisdiction, neither of the cited
authorities would seemingly apply. But,
again, the communication was of little con-
sequence since the Board expressly reject-
ed DM & E’s understanding of its jurisdic-
tional authority. '

[191 16. We turn our attention to the

Board’s rejection of a proposed bypass
around Rochester, a decision that Roch-
ester argues vigorously is arbitrary and

‘eapricious. According to SEA, the funda-

mental flaw in the proposed bypass was
that it would require the construction of
new track through karst areas that are
topographically susceptible to sinkhole col-
lapse. Construction in high sinkhole areas

requires expensive mitigation to reduce'

the nsk that heavy construction equlpment
will cause the collapse of underground cav-
erns. Even with expensive mitigation and
monitoring, there is. the potentxal that
sinkholes could develop at some. point in
the future, resulting in the derailment of
trains, which could, in -turn, lead to
groundwater contamination. In addition,
the necessary mitigation, which could: re-
quire construction of a cement dam wall:
underneath the rail line; might itself result
in potentially significant alterations in-
groundwater flow, thereby affecting- the:
region’s ecology and accelerating the for- -
mation of other sinkholes.

Rochester does not dispute the fact that
eonstruction over karst terrain' presents
increased risks and costs. Its argument, -
instead; is that SEA’s -treatment. of the:
Rochester bypass was inconsistent with its
treatment of other areas where sinkholes
were a potential difficulty, primarily the

proposed East Staging and Marshalling
Yard in Lewiston, Minnesota (Lewiston
Yard). SEA chose to approve the con-
struction of Lewiston Yard despite the fact

that it was located in an area having the -

potential for a high concentration of sink-
holes.” In its analysis, however, SEA
points out significant differences between
the situations presented by Lewiston Yard
and the proposed bypass of Rochester.
Lewiston Yard requires only 2.1 miles of
construction, and although the site initially
proposed was in an area having the high-
est probability for sinkholes, there was
some evidence that shifting the site slight-

ly to the west would avoid the most trou-

blesome topographical features. - In con-
trast,’ the proposed Rochester bypass,
which is 34.1 miles long, would involve 1.4
miles of construction through an area hav-
ing the highest probability of sinkholes, 6.3
miles of construction through an area hav-
ing a moderate to high probability of sink-

holeé, and 194 miles of construction.

through an area having a low to moderate
probability of sinkholes, *And unlike Lewi-

ston Yard, there is no indication that these .

areas could be avoided (Rochester did not

make such a'case to SEA during the com-

ment, period). .

The Lewiston Yard and ‘Rochester by-"

pass proposals are dissimilar in another

important, and we think conclusive, re- .

spect. SEA concluded that there was an
environmentally and fiscally preferable al-
ternative to the Rochester bypass, namely,

the reconstruction of the existing: route,-

and that there was no such alternative in‘
the case of Lewiston Yard. Rochester’s

‘arguments are misplaced in that they focus

on demonstrating that the bypass could be
built in spite of the existing terrain. But
SEA does not contend inits analysis that
the bypass could not in fact be built, only
that it would entail considerable c¢ost and
significant environmental risk to do so.
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While Rochester may prefer those dis-
placed environmental consequences associ-
ated with the bypass to the ones associated
with reconstruction of the existing line, it
is not our place to reallocate those bur-
dens. When the “resolution of [the] dis-
pute involves primarily issues of fact” and
“analysis of the relevant documents ‘re-
quires a high level of technical expertise,’
we must defer. to ‘the informed discretion
of the responsible federal agencies.””
Marsh v. Oregon Natural Res. Council,
490 U.S. 360, 377, 109 S.Ct. 1851, 104
L.Ed.2d 377 (1989) (quoting Kleppe v. Si-

" erra Club, 427 U.S. 390, 412, 96 S.Ct. 2718,

49 L.Ed.2d 576 (1976)).

Mayo argues that SEA had an obligation
under NEPA to analyze the feasibility of
other bypass alternatives to or variations
on the rejected bypass alternative. But
we note that Rochester had considered five
alternatives to DM & E’s proposed recon-
struction through the city, and it deter-
mined that the 34.1 mile bypass that it
submitted was the.environmentally pre-
ferred alternative. Guided by the “rule of
reason” approach, Boundary Waters, 164
F.3d at 1128, we do not think that SEA
was under an obligation to examine alter-
natives that Rochester itself considered
environmentally ‘inferior to the alternative
ultimately rejected: Nor do we think that
SEA has an obligation thoroughly to study
new alternatives that were proposed only
after it became apparent that Rochester’s
preferred bypass alternative would be re-
jected. “Common sense ... teaches us

that the ‘detailed statement of alterna-.
tives’ ” required by 42 U.S.C. § 4332(c)(iii)

“cannot be found wanting simply because
the agency failed to include every alterna-
tive device and thought coneeivable by the
mind of man.” Vermont Yankee, 435 U.S.
at 551, 98 S.Ct. 1197. )

Mayo and -Olmstead County argue that
SEA’s rejection of the bypass because of

the difficulties with karst topography is
arbitrary in light of the fact that the cur-
rent rail line runs through similar topo-
graphical areas. SEA explained, however,
that the risk of encountering sinkholes
along the existing route was unlikely since
surveys had identified only four sinkholes
near or within DM & E’s right of way and
since the existing route had been in opera-
tion for over a century without incident.
We think that this provides a reasoned "
basis upon which to conclude that the ex-
isting route presented fewer topographical

‘challenges and risks than the proposed

bypass.

Finally, Mayo maintains that SEA’s con-
clusion that the bypass would be signifi-
cantly more expensive to construet and
operate when compared with reconstruc-
tion of the existing route is unsupported
by the evidence. This contention is under-
mined by the fact that Rochester (Mayo’s
partner in interest) calculated that the by-
pass would cost approximately $37 million
more than reconstruction of the existing
route. DM & E and SEA, for their part,
estimated that the difference in cost could
be as much as $90 million. There was
thus more than ample evidence to support
SEA’s conclusion that construction of a
bypass would be considerably more expen-
sive than reconstruction of the existing -
route.

17. After the period designated for
comments on the DEIS had passed, Mayo
petitioned the Board to reopen the record
to’ consider concerns caused by a train
derailment involving the release of toxic
materials in Maryland and the terrorist
attacks that took place on September 11,
2001. Mayo asserted that if similar inci-
dents occurred in Rochester, it would be
difficult to evacuate its medical facilities
immediately. In denying Mayo’s request
to reopen the record, the Board explained
that the proposed project would actually
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increase safety because it entailed system-
wide improvements to existing track. The
- Board also noted that it was unlikely that
DM & E would be involved in .the in-
creased shipment of hazardous materials.
Finally, the Board did not view the two
incidents as posmg a threat speclﬁc to
Mayo.

[20,21] An agency is required to pre-
pare supplements to an FEIS if “[t]here

are significant new mrcu:nstances or infor-

mation relevant to environmental concerns
:cmd bearing on the proposed action or its
impacts.” 40 C.F.R. § 1502.9c). This
provision, however, has limits, for “an
agency need not supplement an EIS every
time new information comes to light after
the EIS is finalized.” Marsh, 490 U.S. at
373, 109 S.Ct. 1851. “Tq require otherwise
would render agency decisionmaking in-
tractable, always awaiting updated infor-
mation only to find the new information -
outdated by the time a decision is- made.”
Id. We therefore review' denials: of such-
requests applying the “rule of reason,” id.
at 874, 109 S.Ct. 1851, giving deference to:
the responsible agency so- long as its deci-
sion' is' not arbitrary: oreapricious; id. at
377,109 S.Ct. 1851. In light of the safety
analysis already performed by SEA, we do"
not think that it was arbitrary or ' capri-*
cious for the Board to conclude that fur-
ther proceedings in light of the Maryland
train derailment were not warranted. And
while the events of September 11, 2001,
have certainly raised awareness of .the po-
tential threats to our nation’s tra.nsporta-
tion systems, the Board exercised its per-
missible " discretion -when it determmed
, that any increased threat was general in
. nature and did not bear specifically on
Mayo, Rochester, or the proposed DM &
E project.

[22] 18, Rochester maintains - next
that the Board’s final decision was unlaw-
ful insofar as it imposed, as part of its

mitigation plan, conditions requiring con-
sultation between DM & E and certain
affected entities. According to Rochester,
Idaho By and Through Idaho Public Util-
ities Commission v. Interstate Commerce
Commission, 35 F.8d 585 (D.C.Cir.1994),
supports its argument that the Board’s
consultation requirements are an unlawful
delegation of NEPA responsibilities, Ida-

ho Public is, however, readily distinguish--

able. In that case, the Interstate Com-
meree Commission (the predecessor of the
Board) declined to prepare an EIS for a
project proposal, opting instead. to require

the regulated party to consult with other

federal and state agencies. Id at 595.
The D.C. Circuit determined that this was
a violation of NEPA. Id. at 596. While we
fully agree that an agency may not require
consultation:in lieu of taking its own “hard
Ioolf?’ ‘at_the  environmental ‘impact of a
project, we do not believe that NEPA. is
violated when an agency, after preparmg
an otherwise valid EIS, imposes consulta-
tion requirements in conjunction with oth-
er mitigating conditions. Whether consul--
tation produces any “affirmative benefit”
or not,‘sea Norfolk Southern Corp.—Con=-
tmL——Nmfolk &. Western Rymz'o., ;::6
LC.C. 173, 234-85 (1982), is, of course;.a
matter properly left to-agency discretion..

19 Fmally, we. examme Rochestex’s
claxm that the Board unlawfully imposed
the’ cost of grade-separated crossings on
entities other than DM & E. Thé. Board’s
final decxs:lon adopts nea.rly verbatim ‘the
recomrhen ation of SEA and states tha
DM & E “shall mstall two grade separate(;
crossings in Rochester, Minnesota,” 2002
Decxslon at 69. The decision 1 requires DM
&E to complete installation of one grade
separated crossing prior to tmnspomng
move than 20 million tons of coal annually
through Rochester for more than ofie
year,” and to “complete msta.llatlon of a
second grade separated crossing prior to
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transporting more than 50 million tons of
coal annually through Rochester for more
than one year.” Id at 69-70. In further-
ance of this objective, the Board’s decision
directs that DM & E “shall consult with
FRA, Federal Highway Administration
(FHWA), appropriate State and local
transportation authorities, and the City of
Rochester on the design (for example,
whether the road would go over or under
the rail line), location, and funding of these
grade separations,” id. at 69, and “apprise
[sic] SEA of the progress being made to-
ward implementation of this condition in
the quarterly reports required by [another
condition],” id. at 70. )
“We offer two observations on this aspect
of the Board’s decision. First, although
SEA expects the interested parties and
various state agencies to work together to
resolve- the issue of funding, it did not
order any particular entity to pay for the
crossings. ~ Second, because DM & E is
required to construct the separated cross-
ings before it can transport the specified
amount of coal for more than one year, it
will  suffer significant’ economic repercus-
sions if for some reason: the crossings are
not complebed in a timely manner. - Since
DM & E bears the burden of nonperfor-
mance, it has the incentive either to secure
funding: for the crossings - (présumably
from a government source) or fund the
crossings itself: Rochester is, of course,
free to contribute to the crossings, but we
do not think it (or’ anybody else) is re-
quired to do so under the Board’s decision.
In another section of its decision, the
Board addresses DM & E’s concern “that
the grade-crossing* Separation conditions
could be read to require DM & E to bear
100% of the costs associated with design-
ing and constructing these grade separa-
tions,” id. at 28-29, by replying that:
This is not the case. Although our con-
ditions do not specify how the grade-

separations costs should be borne, it is
not our intention to place an unreason-
able burden on DM & E. The grade
separations in Pierre and Rochester will
benefit those communities. Therefore,
it is reasonable to expecﬁ entities other
than DM & E to bear a substantial
share of the costs. The communities,

DM & E and other interested parties

can, of course, seek assistance under the

Federal Aid Highway Program or pur-

sue other funding opportunities

However, if DM & E and the communi-

ties cannot arrange for adequate funding

and/or reasonable cost sharing within a

reasonable time, either DM & E or the

communities could bring the matter to

our attention during the environmental

oversight period and we will take appro-

priate action. )
Id. at 29.

[23] While it is concexvable that the
above passage could be read as imposing a-
duty on Rochester to help with funding, we
think that it merely makes it clear that
DM & E need not necessarily fund the
separated crossings by itself.  This is con-
sistent, with, the Board’s instruction. that
DM . & E consult appropriate state and
federal authorities on matters of funding,
an instruction that impliedly encourages
DM & E to solicit funds. We think that it
would be especially wrong to interpret the
Board’s response to DM & E’s coneerns as
requiring Rochester to pay for the grade
separation when doing so would raise seri-
ous questions about the Board’s authority
to. impose requirements on non-applicants,
an- authority that SEA has said does not
exist, see FEIS, vol. III, at 12-8.

B.

The Mid States Coalition for Progress
represents the interests .of approximately
150 landowners in South Dakota and Wy-
oming who are opposed to DM & E’s
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proposed expansion. It raises several ob-
jections to SEA’s analysis regarding al-
ternatives for the proposed rail line ex-
tension into South Dakota and Wyoming.

1. In the preliminary stages of prepar-
ing its application, the DM & E examined
three possible alignments (called northern,
middle, and southern) for exteriding its
system into the PRB. After it had held
public meetings, visited the relevant areas,
and conducted field investigations to reveal
the engineering and environmental issues
associated with each potential alignment,
the DM & E determined that a southern
alignment was the only one that would
meet the purpose and needs of the project.
According to the DM & E, the topography
along the southern alignment allowed for
gentle grades and shorter routes than the
other two alignments, both of which were
essential to DM & E’s goal of constructing
an efficient, direct, and competitive line to
the PRB coal mines. In addition, a south-
ern alignment appeared to provide the
greatest flexibility for constructing new
track to avoid environmentally sensitive
resources.” Based on these findings, DM -
& E’s application to the -Board focused
exclusively on routing altematwes along a
southern allgmnent :

[24] The Mid States Coalition eriticizes
SEA for failing to include and analyze
routes in the northern alignment as pro-
Jject alternatives. It asserts that the gener-
al goals of the project eould be fulfilled if
DM & E were to use a northern alignment;
and that such an alignment might be envi-
ronmentally preferable to the: southern
alignment alternatives that were consid-
ered. While these broadly worded asser-
tions may or may not be true, it was within
SEA’s permissible discretion to focus its
resources on the southern alignment alter-
natives only. “Under NEPA, an agency “is
required to consider only reasonable, feasi-

ble alternatives” Missouri Mining, Inc.
v. ICC, 33 F.3d 980, 984 (8th Cir.1994).

[251 In this case, DM & E applied for
a license to construct and operate a route
to: the PRB mines along the southern
alignment, after concluding that the north-
ern and middle alignments would not ac-
complish - its  business objective. While
SEA had the obligation to explore alterna-
tive routes, which it did, we do not think
that it was required to explore alternatives
that, if adopted, would not have fulfilled
the project goals as defined by the DM &
E. This does not mean that SEA was
obligated to recommend DM & E’s pre-
ferred route (it did not), and if SEA had
found that there were no alternatives that
met, DM & E’s stated business objectives,
it could simply have adopte(i the “no ae-
tion” : recommendation;
think . that SEA had a duty to analyze
alternatives that were not germane to the
proposed project itself.

2. Early in the formal scoping process
of the project, SEA identified two alterna-
tives for public and agency comment, Orie’
of these, “Albematlve A was a declswn
not to build af all, and “Alternative B” was
basically the DM & E’s preferred alterna-
tive as presented in its project applicgtion.
As a result’of comments received during
the scoping process, SEA identified eight
other alternatives for potentla.l mclusxon in
the DEIS. One was “Alternative C,” the
route recommended by SEA and adopted
by the Board. The remaining seven alter-
natives were similar in-that they all in-
volved ‘the use of existing rail line and
transportation corridors. After reviewing
these seven alternatives, SEA determined
that only one remotely met both the envi:
rorimental and operational constraints nee- -
essary to warrant detailed analysis in the
DEIS, This alternative was examined in
detail in the DEIS as “Alternative D.”

But we do not.
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During its comprehensive analysis in the
DEIS, SEA concluded that Alternatives B
and C were environmentally preferable to
Alternative D, and it therefore eliminated
Alternative D from further consideration.
In comments on the DEIS, the EPA sug-
gested that Alternative D might be modi-
fied to reduce its potential adverse envi-
ronmental effects. In response, SEA,
working closely with the EPA, requested
that DM & E submit a “Modified D” align-
ment that would comply with the EPA’s
design criteria. Once SEA and the EPA
approved DM & E’s design, SEA request-
ed more detailed engineering data from
DM & E in order to determine the feasi-
bility of the alignmént, which data DM &
E provided. After verifying DM & E’s
submissions to- ensure that they “repre-
sented a reasonable and credible effort to
develop a heavy-haul rail line using the
existing rail line alignment,” SEA deter-
mined that the Modified D alignment of-
fered no significant advantages over Alter-
natives B or C, such as reduced distance,
fewer environmental impacts, lower cost,
or less comphcated engineering. Of par-
ticular significance was the SEA’s ﬁndmg
that the Modified D alignment would re-
quire eight to ten times the required
earthwork of either Alternatives B or C,
making the alignment both prohibitively
expensive and environmentally precarious.
On the basis of these findings, SEA con-
cluded, ‘and the EPA agreed, that the
Modified D alignment was not a reason-
able alternative for the project.

, [26] The Mid States Coalition contends
that SEA erred in determining that the
Modified D alignment was not a reason-

~ able and feasible alternative. Specifically,

it asserts that SEA violated NEPA by
involving DM & E in providing informa-
tion on the feasibility of the alignment,
that SEA’s analysis was incorrect and mis-
leading, and that a supplemental DEIS

allowing for public review and comment on
that alternative was required prior to issu-
ance of the FEIS.

Since the Modified D alignment was
suggested to SEA during the comment
period on the DEIS, federal regulations
require that the agency respond to the
proposal in the FEIS. 40 C.F.R § 1503.4.
But the agency may respond in a variety
of ways: It may, for instance, “Imlodify
alternatives including the proposed action,

. [dlevelop and evaluate alternatives not
previously given serious consideration by
the ageney, ... [slupplement, improve, or
modify its analyses, ... [mlake factual eor-
rections, [or] [elxplain why the comments
do not warrant further agency response.”
Id. In this instance, SEA did not choose
the path of least resistance; instead, it
chose to develop and evaluate the Modified
D alignment to determine whether it was a
reasonable and feasible alternative.

The Mid States Coalition argues that
SEA’s seemingly satisfactory response was
actually inadequate because it relied, in
large part, on information that DM & E
submitted. The CEQ regulations, howev-
er, contemplate a role for applicants in
providing information necessary to com-
plete an environmental review, so. “that
acceptable work not be redone” 40
C.F.R. § 1506.5(a). Nor does it appear
that the information was uncritically ac-
cepted, as the Mid States Coalition main-
tains. The engineering firm hired by SEA
reported that “{tlhe earthwork quantities
developed ... [by DM & E] appear to
represent a credible -estimate of the cut
and fill that would be associated with the
proposed Modified D alignment,” and that
the Modified D alignment. “is probably -
technically feasible but not reasonable or
practical.” FEIS, Appendix M, at M-127,
M-128. The EPA, moreover, was also con-
vinced, after reviewing SEA’s analysis,
that the Modified D alignment was not a

Appendix A
Page 14




R

548 S 345 FEDERAL REPORTER, 3d SERIES

reasonable alternative for the project.
And while the Mid States Coalition vigor-
ously disputes the accuracy of some of
SEA’s evidentiary findings, we need not
“fly speck” an EIS for inconsequential or
technical mistakes, see Boundary Waters,
164 F.3d at 1128 (internal quotations omit-
ted). We are convinced that SEA made a
good faith effort to explore the suggesﬁons
made by a commenting party and reason-
ably concluded that the Modified D align-
ment was not a preferred alternative.

Nor do we accept the Mid States Coali-
tion’s argument that SEA was in any event
required to issue a supplemental DEIS
allowing for public review and comment.
Supplemental statements are required
only when an agency “makes substantial
changes in the proposed action that are
relevant to environmental concerns,” or
when “[tlhere are significant new circum-
stances or information relevant to environ-
mental concerns and bearing on the pro-
posed action or its impaets.” 40 C.F.R.
§ 1502.9(c). Neither of these conditions

exists in this instance. Once SEA proper- -

ly ‘responded “to comments suggesting
Modified D' as an alternative and deter-
mined that it was not a reasonable or
‘feasible alternative, it was justified in re-
fusing the Mid States Coalition’s request
to issue a supplemental DEIS allowing for
public review and comment. :

3. From the comments that it received
on the DEIS, SEA concluded that its
DEIS analysis did not completely reflect
the potentially adverse environmental ef-
fects for one of the construction alterna-
tives eonsidered for the City of Mankato.
In the FEIS, therefore, the agency supple-
mented its evaluation of the alternative
and recommended appropriate mitigation
strategies. © The Mid States Coalition
maintains that SEA should have prepared
a supplemental DEIS so that the public

could comment .on the information that
was first presented in the FEIS. '

[27] We think. that this argument is
misplaced. As we have already. said,
NEPA' does not require an  additional
round of public comments every time an
agency revises, supplements, or improves
its analysis in response to the public com-
ments on a DEIS. Incremental changes
are expected ‘and in fact encoursged: A
supplemental DEIS is required only when
changes are substantial, and even then,
only if the substantial change is relevant to
environmental concerns. If agencies were
required to issue a supplemental statement
with every project adjustment, ‘it would
discourage them from making corrections
and improvements in response to public
comments. While SEA has modified its
analysis with respect to this Mankato al-
ternative, we think it ‘was well within

SEA’s discretion to determine -that the

change was not substantial.enough to re-
quire a supplemental DEIS.

N .C. .

[28] - -The Sierra Club argiies that SEA
wholly failed to consider the effects on air
qua.lity that an increase in the supply -of
low-sulfur-coal to power plants would pro-
duce; - Comments spbmitted to SEA ex-
plain:that the projected availability:of 100
million tons of low-sulfur coal per year at
reduced ‘rates- will increase the consump-
tion of low-sulfur coal vis-a-vis other fuels
(for instance, natural gas). While it is
unlikely that this increase in coal consump-
tion would affect total emissions of sulfur
dioxide (which are capped nationally at.
maximum levels by the Clean. Air Act
Amendments of 1990), the Sierra Club ar-
gues that it would significantly increase
the emissions of other noxious air pollu-
tants such as nitrous oxide, carbon dioxide,
pa;ticu]ates, and mercury, none of w}u'chbis
currently capped as sulfur dioxide is.
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Before this court, the Board admits that

because of the need to comply with the

restrictions in the Clean Air Act Amend-

ments on sulfur dioxide emissions, many

utilities will likely shift to the low-sulfur

variety of coal that the proposed project

would make available. It argues, however,

that this shift will occur regardless of
whether DM & E’s new line is constructed,

since the proposed project will simply pro-
vide a shorter and straighter route for low-
sulfur coal to be transported to plants
already served by other railroad carriers.

But the proposition that the demand for
coal will be unaffected by an increase in
availability and a decrease in price, which
is the stated goal of the project, is illogical
at best. The increased availability of inex-
pensive coal will at the very least make
coal a more attractive option to future
entrants into the utilities market when
compared with other potential fuel sources,
such as nuclear power, solar power, or
natural gas. Even if this project will not
affect the short-term  demand for coal,
which is possible since most existing utili-
ties are single-source. dependent, it will
most assuredly. affect the nation’s long-
term demand for coal as the comments to
the DEIS explained. Tellingly, DM & E
does not adopt the Board’s argument that
the proposed project will leave demand for
coal unaffected: Instead, it adopts the
more plausible position that SEA was not
required to address the effects of in-
creased coal generation because these ef-
fects are too speculative.

[291 NEPA requires that federal agen-
cies consider “any adverse environmental
effects” of their “major ... actions,” 42
US.C. § 4332(C), and the CEQ regula-
tions, which are binding on the. agencies,
explain that “effects” include both “direct
effects” and “indirect effects,” 40 C.F.R.
§ 1508.8. Indirect effects are defined as
those that “are caused by the action and

are later in time or farther removed in
distance, but are still reasonably foresee-
able.” Id. “Indirect effects may include

. effects on air and water and other
natural systems, including ecosystems,”
Id. The above language leaves little doubt
that the type of effect at issue here, degra-
dation in air quality, is indeed something
that must be addressed in an EIS if it is
“peasonably foreseeable,” see id. As in
other legal contexts, an environmental ef-
fect is “reasonably foreseeable” if it is
“sufficiently likely to occur that a person of
ordinary prudence would take it into ac-
count in reaching a decision.” Sierra Club
v, Marsh, 976 F.2d 763, 767 (1st Cir.1992).

DM & E argues in its brief that “if the
increased availability of coal will ‘drive’ the
construction of additional power plants . ..
the [Board] would need to know. where
those plants will be built, and how much
coal these new unnamed power plants
would use. Beecause DM & E has yet to
finalize coal-hauling contracts with any
utilities, the answers to these questions are
pure speculation—hardly the reasonably
foreseeable significant impacts that must
be analyzed under NEPA.” Even' if this
statement is accurate (the Sierra Club has
asserted that it is not), it shows only that
the extent of the effect is speculative. The
nature of the effect, however, is far from
speculative. - As discussed above, it is rea-
sonably foreseeable—indeed, it is-almost
certainly true—that the proposed project
will increase the long-term demand for
coal and any adverse effects that result
from burning coal.

Contrary to DM & E’s assertion, when
the nature of the effect is reasonably
foreseeable but its extent is not, we think
that the agency may not simply ignore the
effect. The CEQ has devised a specific
procedure for “evaluating reasonably fore-
seeable significant adverse effects on the
human environment” when “there is in-
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complete or unavailable information.” 40
C.F.R. § 1502.22. First, “the agency shall
always make clear that such information
is lacking.” Id Then, “[]f the informa-
tion relevant to reasonably foreseeable
significant adverse impacts cannot be ob-
tained because the overall costs of obtain-
ing it are exorbitant or the means to ob-
tain it are not known,” the agency must
include in the environmental impact state-
ment:

(1) A statement that such information is

incomplete or unavailable; (2) a state-

ment of the relevance of the incomplete
or unavailable information to evaluating
reasonably foreseeable significant ad-
verse impacts on the human environ-
ment; (8) a summary of existing credi-
ble scientific evidence which is relevant

.to evaluating the reasonably foreseeable

significant. adverse impacts on the hu-

man environment, and (4) the agency’s

evaluation of such impacts based upon

theoretical -approaches - or research

methods generally accepted in the scien-

tific community. ¢
Id. at § 1502.22(b).

We find it ‘significant’ that when the
Board was defining the contours of the
'EIS, it stated that SEA would “[elvaluate
the potential air quahty impacts associated
with the increased availability and utiliza-
tion of Powder River Basin Coal.” DEIS

Appendix C at C=73. Yet, the DEIS failed

to deliver on this promise. Interested par-
" ties then submitted comments on the
DEIS explaining, for the reasons that we
have summarized, why this issue should be
addressed in the FEIS: These parties even
identified computer models that are widely
used in the electric power industry to sim-
ulate the dispatch of generating resources
to meet customer loads over a particular
study period. - According to the comment-
ing parties, these programs could be used
to forecast the effects of this project on the

consumption of coal. These efforts did not
convince SEA, which asserted that “[ble-
cause the 1990 Clean Air Act Amendments
mandate reductions in pollutant emissions

. an assumption of SEA’s analysis was
that emissions will definitely fall to the
mandated level, producing whatever effect
the emissions will have on global warm-
ing.” FEIS at 10-2. SEA’s “assumption”
may. be true for those pollutants that the
amendments have capped (including, as we
have said, sulfur dioxide) but it tells the
decision-maker nothing -about how this
project will affect pollutants not subject to
the statutory cap. ~For the most part,
SEA has completely ignored the effects of
increased coal  consumption, and it has
made no attempt to fulfill the require-
ments laid out in the CEQ regulatlons

The Board has stated that thls pro,]ect
“js the largest and most challengmg rail
constryction proposal ever to come before
[us],” and that the total cost of the pro_]ect
is estimated to be $1.4 billion, not counting
the cost of environmental mitigation. Fi-
nal Decision at 4, We believe that it would
be lrresponsxble for the Board o approve
a project of thls scope thhout ﬁrst exam-

! mmg the effects that may occur as a result

oﬁ the reasonably foreseeahle increase in

’, coal consumptlon )

I

_[30] The Mid. States Coalition argues
that the financial fitness analysis in. the
Board’s final decision underestimated con-
struction costs for the new line and overes-
timated DM & E’s future revenues. - Upon
review, we must uphold an agency’s licens-
ing decision unless that decision was arbi-
trary, -capricious; an’ abuse of discretion,
not! supported by substantial evidence, or
not in ‘accordance with the law. 5 U.S.C.
§ 706(2); see Boundary Waters, 164 F.3d
at 1121,
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As we have previously said, the Board
made a preliminary finding that the pro-
posed project was not inconsistent with the
public convenience and necessity as re-
quired by § 10901. After the environmen-
tal review process was completed some
three years later, the Board revisited its
preliminary findings and determined that
the environmental effects that could not be
fully mitigated were not so great as to
outweigh the public benefits of the new
line. The Board then considered whether
the costs of complying with the imposed
mitigation conditions would threaten DM
& E’s financial fitness. In a previous deci-
sion, the Board explained that “[t]he pur-
pose of the financial fitness test is not to
protect the carrier or those who elect to
invest in the proposed project, but, rather,
to protect existing shippers from carrier
financial decisions that could jeopardize a
carrier’s ability to carry out its eommon
carrier obligation to serve.the public.”
Tongue River R.R.—Rail Construction &
Operation—Ashland to Decker, Montana,
STB Finance Docket No. 30186 (Sub—No.
2) (STB service date Nov. 8, 1996). In this
case, the Board determined that even with
the projected additional mitigation costs
DM & E would garner significant net in-
come from its proposed PRB service, and
that this additional income would actually
inure to the benefit of DM & E’s existing
shippers because it would enable DM & E
to rehabilitate deteriorating portions of
track in the areas that it currently serves.
In fact, the Board found that without the
infusion of capital that this project would
bring, DM & E might be unable to contin-
ue its operation in the long term, a result
that would obviously be detrimental to DM
& E’s existing customers. On the basis of
these findings, the Board determined that
the public convenience and necessity test
had been met.

In. its original financial analysis, the

Board used the construction cost estimates

from DM & E’s application, which were
based upon DM & E’s preferred 262-mile
route. The Mid States Coalition argues
that the Board erred in its final decision
by not taking into consideration the addi-
tional cost of constructing the route that
the Board ultimately approved, which was
nearly 20 miles longer than DM & E’s
preferred route. The Mid States Coalition
also argues that the Board’s final decision
should have reflected changed market con-
ditions that, according to the Coalition,
have rendered the Board’s original reve-
nue projections for DM & E obsolete.
The Board does not deny that the finan-
cial-fitness analysis in its final decision re-
lied almost exclusively on data collected
for the original financial-fitness analysis
conducted in 1998. This was, in fact, by
design: The Board’s standard practice is
to complete its financial analysis, subject
only to any costs that might be incurred as
a result of the Board’s imposition of envi-
ronmental mitigation; this allows the
Board to approve or reject a project quick-
ly once the environmental process has run
its course. :

It is probable, as the Mid States Coali-
tion suggests, that the data that the Board
relied upon in its original financial-fitness
analysis was somewhat dated by the time a
final decision is issued, especially where, as
here, there is a protracted environmental
ranalysis. But we do not believe that this

invalidates the Board’s chosen process."

“Administrative consideration of evidence

. always creates a gap between the time
the record is closed and the time the ad-
ministrative decision is promulgated.”
ICC v. Jersey City, 322 U.S. 503, 514, 64
S.Ct. 1129, 88 L.Ed. 1420 (1944). “This is
especially true if the issues are difficult,
the evidence intricate, and the consider-
ation of the case deliberate and careful.”
Id. If we were to require the Board to take
the time to conduct its financial analysis

2,

s et s
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anew, we suspect that adverse parties
would then contend that the envimnmental
analysis was stale.

[311 We doubt, moreover, that under
the existing statutory scheme the Board’s
decision would be different if it had access
to the fnost current information. As first
enacted, § 10901 directed the ICC (the
Board’s predecessor) to approve a project
only if public convenience and necessity
“require or will be enhanced by” the con-
struction. See 49 U.S.C. § 10901(a) (1976
ed; Supp. I (1979)).. Congress subse-
quently relaxed this restrictive policy by
providing that the ICC need only find that
public convenience and necessity “permit”
the proposed construction. See 49 U.S.C.
§ 10901(a) (1982). Congress's latest itera-
tion of the statute relaxes the standard
even further, directing, that the Board
“shall issue” construction licenses, “unless
the Board finds that such activities are
inconsistent with the public convenience
and necessity.” 49 US.C. § 10901(c) (em-
- phasis added). When read in conjunction
with Congress’s broad policy directives to

promote “effective competition among rail
carriers” and to “reduce regulatory barri-
ers to entry into ... the industry,” 49
U.8.C. § 10101, we believe that the Board
correctly maintains that there is a statuto-
ry presumptlon that rail construction is to
- be approved.

The record demonstrates that the Board
had sufficient evidence before it to con-
clude that DM & E-could complete this
project. - First, the Board’s own analysis
indicated that the venture would be profit-
able, even after the cost of environmental
mitigation had been allowed for. -"Although

" much of the data used in the analysis was
not current, there is still probative value in
the Board’s conclusion. Of particular sig-
nificance was the Board’s finding that this
project would allow DM & E to continue
as a financially viable operation and to

‘update its deteriorating track, thereby en-

suring future service for those whom the
financial fitness requirement was meant to
protect, DM & E’s existing shippers.
Even though a large portion of the Board’s
analysis on this matter was conducted in
1998, the fact that a number of DM & E’s
existing customers have intervened in this
case on DM & E’s behalf leads us to
believe that the Board’s finding is not sus-
pect. Finally, we agree with the Board
that the ultimate test of financial fitness
will come when the railroad seeks finane-
ing. Without impugning the accuraey of
the’ financial analyses presented by the
various parties in this case, we believe that
the nation’s financial institutions possess
the expertise and insight necessary to de-
bermme the financial viability of this pro-
Ject. Given the liberal nature of the li-
censing statute and the Board's anmalysis
thus far, they should have that opportuni-
ty. . B

~ We do not mean to suggest, of course,

"that the Board can disregard additional

costs, if any, that may arise from the envi-

‘ronmental analyses that it will conduct.on

remand We expect that the Board.will
incorporate its new findings appropnately
into the body of evidence that it has al-
ready amassed before making a final de-
termination on this matter.

Iv.

‘We next consider whether the Board has
complied with § 106 of the National His-
toric Preservation Act (NHPA), 16 US.C.
§ 470f, which provides that a federal ‘agen-
¢y shall “take into account” the effect of its
licensing decisions on properties “included
in or eligible for inclusion in, the National
Reglster [of Historic Places].” 'In order to
carry out this broadly stated ] purpose, the
Advisory Council on Historie Preservation
(ACHP) has issued regulations implement-
ing the NHPA, see 36 C.F.R. Part 800,

MID STATES COAL. PROGRESS v. SURFACE TRANSP. BD. 553
Cite as 345 F.3d 520 (8th Cir. 2003)

which are binding on agencies. These reg-
ulations require that the relevant agency
consult with a number of specified parties
to identify historic properties, assess the
adverse effects that the propesed. project
would have on those properties, and “seek
ways to avoid, minimize or mitigate any
adverse effects.” 36 C.F.R. § 800.1(a).
This process may be conducted separately,
or, as in this case, in conjunction with an
environmental review under NEPA. See 36
C.F.R. § 800.2(d)(3).

[32] The Mid States Coalition first
maintains that the Board failed to include
all necessary parties in its consultation
process. - Under the regulations, an agency
has a general duty to “provide the public
with information about an uhdertaking and
its effects on historic properties and [to]
seek public comment and input.” 36
C.F.R. § 800.2(d)2). The regulations,
however, specify that certain individuals
and organizations, known as “consulting
parties,” are to be more formally involved
in the agency’s NHPA review. The agen-
cy must invite all relevant state historic
preservation officers, tribal historic preser-

~ vation officers, local government represen-

tatives, and the project applicant to partic-
ipate in the NHPA process as consulting
parties. 86 C.F.R. § 800.2(c). -In addition
to those who are consulting parties as a
matter of right, other interested individu-
als or organizations “may participate as
consulting parties due to the nature of
their legal or economic relation to the un-
dertaking ... or their concern with the
undertaking’s effects on historic proper-
ties,” 36 C.F.R. § 800.2(c)(5) (emphasis
added), if they request participation in
writing and the agency determines that
they should be granted consulting party
status, 36 C.F.R. § 800.3(f)(3).

[33] The Mid States Coalition contends
that the NHPA was violated because the
Board failed to invite ranchers and farm-

ers whose lands may contain historic prop-
erties to participate as consulting parties.
The ACHP regulations. make it apparent,
however, that affected ranchers and farm-
ers are not automatically entitled to be
consulting parties. Because they have an
economic interest in the proceeding, they
may be added as consulting parties, but
they must first make a request, in writing,
to the Board. In this case, the Board has
granted consulting party status to all indi-
viduals and organizations who made such a
request. We believe, moreover, that the
agency complied with its general duty to
notify and allow comment from the public
on matters of historic preservation during
the environmental review process. See 36
C.F.R. §§ 800.3(e), 800.8(c)1)Giv). The
DEIS and the FEIS describe those sites
along the proposed route that SEA initial-
ly identified as eligible for inclusion in the
National Register of Historic Places. And
since the public was encouraged to com-
ment on all aspects of the DEIS, we can-
not say that there was an insufficient op-
portunity for public comment under the
NHPA.

The Mid States Coalition also asserts
that the Board erred by issuing DM & E a
license before it completed the NHPA pro-
cess. The Board maintains that the
NHPA'’s seemingly unambiguous directive
to take effects into account “prior to the
issuance of any license,” 16 U.S.C. § 470f,
is relaxed by the ACHP’s implementing
regulations.

As noted above, an NHPA analysis in-
volves a three-step process of identifica-
tion, assessment, and mitigation. The
general expectation is that an agency will
complete one step before moving on to the
next, but the regulations permit an agency
to use a “phased process” of identifying
and evaluating properties where “alterna-
tives under consideration consist. of corri-
dors or large land areas,” 36 C.F.R.
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§ 800.4(b)(2). The agency’s phased pro-
cess “should establish the likely presence
of historic properties within the area of
potential effects for each alternative ...
through background research, consultation
and an appropriate level of field investiga-
tion, taking into account the number of
alternatives under consideration, the mag-
nitude of -the undertaking and its likely
effects, and the views of the [historic pres-
ervation ofﬁcers] and any other consulung
parties” Id '

We believe that SEA’s analysis in the
early stages adheres to this approach.
During the period when there were still
numerous - alternatives under consider-
ation, it was permissible for SEA to delay
assessing the adverse effects of the proJect
on specific sites. But as “specific aspects or
locations of an alternative are refined,” the
regulation provides that the agency “shall
proceed with the identification and eva.lua—
tion of h1st,onc propemes Id. By requir-
ing that agencies identify and assess indi-
vidual propemes as project alternatives
become more concrete, the regulatlons as-
sure that the agency will be in a posmon to
proeeed to the mmgatmn step.

[341  Although the ~Board ' (thrbugh
SEA) identified some potentially: affected
sites in the DEIS and FEIS, it has not
made a final evaluation or adopted specific
measures to. avoid or mitigate any adverse
effects, se¢ 36 C.F.R. § 800.2(d)3). 1t ar-
gues, however, that the ACHP’s regula-
tions permit it to defer these actions until
after the license has been approved. We

" disagree. It is true that the regulations

permit an agency to “defer final identifica-
tion and evaluation of historic properties if
it is specifically provided for in ... the
documents used by an agency official to
comply * with [NEPA] pursuant to [36
C.F.R] § 8008 36 CF.R. § 800.4(b)2).
But. § 800.8, in turn, -requires that an
agency develop measures to “avoid, mini-

mize, or mitigate” adverse effects and then
bind itself to these measures in a record of
decision. 36 C.F.R. § 800.8(c)4). The
ACHP’s regulations, when read 1t their
entirety, thus permit an ageney to defer
completion of the NHPA process until af-

‘ter the NEPA process has run its course
" (and the environmentally preferred alter-

natives chosen), but require that NHPA
lssues be resolved by .the tune that the
license is issued. In this case, the Board’s
final decision contains a condition requir-
ing DM & E to comply with whatever
future mitigation requirements.the Board
finally arrives at. We do not think that
this s the type of measure cdnfﬁmplated
by, the ACHP when it directed agencies to
(deyelop measures to av01d minimize, or
mmgat;e" adverse effegts. . | rie 3

i We_note that the ACHP’s: regulahons
offer agencies an alternative to the process
described above.  An ‘agency-may: negoti-
até with .consulting parties to develop “a
- programmatic .agreement- to govern :the
implementation of a particular pregram- or.
the resolution of adverse effects from cer-
tain complex project situations.” 36
C.F.R. § 800.14(b).  While the program-
mati¢ agreement ‘itself must be iniiplace
before the issuance of a license; it gives an
ageney flexibility when “effécts on historic
properties cannot be fully' determined pri-

or to approval of an'undertaking,” id. * In- -

deed, the Board recognized this'advantage,
as evidenced by its continuing effért to
negotiaté ‘an’ acceptable  programmatic
agreement before it 1ssued 1ts ﬁnal dem—
sion.’
‘We believe’ that the Board should have
‘also recogmzed t.hat it could not proceed
“without one. One mont.h before the Board
issued its final decision, the ACHP wrote a
letber to the Board stating: ’
- As we understand it, [the Board] plans
: to make a decision on whether to ap-
prove or deny the proposed prOJect at
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the end of the month. Given this short
time frame and the critical need to coor-
dinate the completion of Section 106
with any decision reached under
[NEPA], we recommend you set up a
conference call among the consulting
parties in order to develop timely revi-
sions to this [programmatic agreement],
and that you circulate a revised final
[programmatic agreement] as quickly as
possible. Until these important issues
are resolved, the Council will not be able
to execute a [programmatic agreement]
with .[the Board] for this undertaking.
If the programmatic agreement had been
executed, the Board could have finalized
the NHPA details at a future date accord-
ing to the terms of the agreement, just as
it wished. Not willing to delay publication
of its decision until after a consensus could
be reached on the terms of the program-
matic agreement, the Board instead issued
the license having neither secured a pro-
grammatic agreement nor completed the
alternate NHPA process. On remand, it
must do one or the other.

V. :

[35] The ~Sioux maintain that the
Board violated the terms of the Fort Lara-
mie Treaty of April 29, 1868, 15 Stat. 635,
and breached the government’s fiduciary

_duty to'the Sioux Indians, when the Board

licensed the construction of DM & E’s new
extension -without first obtaining the
Sioux’s consent. Article 12 of that treaty
provides that any cession of reservation
land must be approved by at least three-
fourths of the adult male Sioux population.
Id., 15 Stat. at 639; United States v. Sioux

Nation. of Indians, 448 U.S. 371, 381-82,.

100 S.Ct. 2716, 65 L.Ed.2d 844 (1980).
DM & E’s proposed line, however, does
not cross the boundaries of any present-
day reservation: It is located either .on
land that was restored to the public do-
main by the Act of March 2, 1889, ch. 405,

25 Stat. 888, or on land in the Black Hills
region, which was taken from the Sioux by
the Aect of February 28, 1877, ch. 72, 19
Stat. 254, and for which the Sioux have
recovered damages, see Sioux Nation, 48
U.S. at 381-82, 423-24, 100 S.Ct. 2716.
Because DM & E’s proposed line does not
pass through any present-day reservation,
no cession of reservation land is required
before the proposed line can be built, and
the Fort Laramie Treaty does not apply.

[36] The Sioux’s argument that the
1889 Act is itself invalid also fails. The
Sioux contend that although that act was
approved by three-fourths of the adult
male Sioux population as a whole, see Ro-
sebud Sioux Tribe v. Kneip, 430 U.S. 584,
589 n. 5, 97 S.Ct. 1361, 51 L.Ed.2d 660
(1977, it is invalid because it was not
consented to by three-fourths of the Sioux
males from each band, as, the Sioux con-
tend, the Act requires as a condition to its
effectiveness. Section 28 of the 1889 Act
states that the Act will take effect only if it
is consented to “by the different bands of
the Sioux Nation of Indians, in manner
and form prescribed by the twelfth article
of the [Fort Laramie Treaty of 1868] be-
tween the United States and said Sioux
Indians.” 25 Stat. at 899." Article 12 of
that treaty, in turn, explains that “at least
three-fourths of all the adult male Indians”
living on the Great Sioux Reservation must
agree to any cession of reservation land.
15 Stat. at 639. The Sioux argue that the
phrase “by the different bands” in Section
28 means that the Act can take effect only
if it is agreed to by at least three-quarters
of the adult males from each Sioux band.

We disagree. We believe that Congress
viewed the Fort Laramie Treaty as having
been entered into between the United
States and the different bands of the
Sioux, see Ft. Laramie Treaty of 1868, 15
Stat. 635, and that the phrase “by the
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different bands” in Section 28 of the 1889
Act meant the Sioux population as a whole.
This view is supported by Section 16 of the
1889 Act, which refers to “the acceptance
of this act by the Indians in manner and
form as required by the ... treaty con-
cluded between the different bands of the
Sioux Nation of Indians and the United
States, April [29, 1868].” See 25 Stat. at
893. - The history of the Act also supports
this interpretation., According to an 1884
report of the Senate Select Committee to
Examine the Condition of the Sioux-and
Crow Indians, Congress authorized the
Secretary of the Interior to negotiate with
the Sioux for a possible cession of reserva-
tion land as early as 1882. - See S. Rep: 48—
283, at 2.(1884). The report further indi-
cates, however, that Congress repeatedly
refused to ratify any agreement that re-
sulted from these negotiations until com-
missioners appointed by the Secretary of
the. Interior were able to “procure .the
assent of the Sioux Indians as provided in
article twelve of the treaty of 1868, Id. at
3-4. For these reasons, we believe that
Congress intended Section 28 of the 1889
Act to require precisely what was required
by the Fort Laramie Treaty: the assent of
three-fourths of the adult male Sioux popy-
lation as a whole, rather than three-quar-
ters of the Sioux. from each individual
band. We therefore reject the. Sioux’s
challenge to the validity of the 1889 Act.

" VL

In both size and scope, this. project is
undoubtedly one of the largest ever to
have come before the Board. Although we
find it necessary to vacate the Board’s
final decision so that it may correct certain
deficiencies, we think that on the whole the
Board did a highly commendable and pro-
fessional job in evaluating an enormously
complex proposal. We are confident that
on remand the Board will quickly address
those few matters that we have identified

as requiring a second look, and will come
to a well informed and reasonable conclu-
sion.

HEANEY, Circuit Judge, concurring.

I concur in the majority’s opinion. I
write separately to highlight the signifi-
cant adverse consequences that the Roch-
ester community will experience due to the
increased train traffic running through
downtown Rochester, and to point out an

additional component of the Final Environ- |

mental Impact Statement (FEIS) that the
Section of Environmental Analysis (SEA)
failed to fully explore. :

“The record makes clear that the Roch-
ester community will be adversely affected
as a result of the Surface Transportatlon
Board’s (STB) decision to approve the Da-
kota, Minnesota & Eastern Railroad Cor-
poration’s (DM & E) proposal to transport
coa.l from Wyoming to the Mississippi Riv-
er. This decision will bring up to 37 trains
a day, some with more than 100 cars, at
speeds up to 40 miles an hour, through'the
heart of the city of Rochester. These
adverse consequences would have: been
best mltlgated by bypassmg the city. The
STB, however, after carefully consndermg

‘and analyzing the proposed ‘bypass, prop-

erly rejected this alternative due to, the
additional costs imposed by the length of
the bypass, the terrain, and the possibility
of sinkholes along the route. . Rejection of
this alternative, however, does not relieve
DM.& E of its responsibility to mitigate, to
the fullest extent practicable, the adverse
consequences the Rochester commumty
will experience due to the rehabilitation of
the current rail line. '

The majority has carefully set forth the
adverse consequences that the Rochester
community, including the Mayo clinie, ‘will
ineur as a result of the decision to rehabili-
tate the existing railway. These include;
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increased wayside noise; increased vibra-
tion in homes and businesses near the
tracks; increased risk of groundwater con-
tamination in the event of a rail line acci-
dent; and increased risk of delay to emer-
gency vehicles. The majority found that
these adverse consequences were fully
considered in the FEIS. The majority also
found, however, that other adverse conse-
quences to the Rochester community. were
not fully explored and therefore required
further study and exposition by the STB.
These adverse consequences are increased
noise from train horns and the cumulative
effect suffered by households experiencing
both noise and vibration.?

In my view, there is an additional area
in which the FEIS is insufficient. The
SEA recommended the construction of two
separated grade crossings in Rochester;
the first is scheduled to be installed prior
to DM & E transporting 20 million tons of
coal annually, and the second is scheduled
to be installed prior to DM & E transport-
ing 50. million tons of coal annually through
the city. Although these crossings will
provide sorne mitigation' of the impact of
the increased train traffic in Rochester,
the FEIS fails to adequately consider the
consequences of deferring the construction
of these crossings. The rehabilitation of
the rail line and the construction of the
separated grade crossings will, in and of
themselves, adversely affect the city of
Rochester through increased noise, vibra-
tion, air pollution, and disrupted traffic
flow. Therefore, the Rochester communi-
ty will suffer .not only from an increase in
train traffic, but also from the three con-
struction projects; first when the track is
rehabilitated, second when the first cross-

2, 1 agree with the majority’s holding that the
reasonably foreseeable effects of increased
coal consumption in Midwestern and Eastern
states also must be thoroughly considered.
Even though there is no evidence in the rec-
ord that the Rochester community will be

ing is constructed, and, again, a third time
when the second crossing is installed.

I agree that under the National Envi-
ronmental Policy Act (NEPA) it is the
responsibility of the permitting agency to
determine what- actions should be taken to
mitigate the consequences of the adverse
environmental impacts of a project, and
that “[oJur role in the NEPA process ‘is
simply to ensure that the agency has ade-
quately considered and disclosed the envi-
ronmental impact of its actions and that its
decision is not arbitrary or capricious.’”
Ante at 27 (quoting Baltimore Gas & Elec.
Co. v. Natural Res. Def. Council, Inc., 462
U.S. 87, 97-98, 103 S.Ct. 2246, 76 L.Ed.2d
437 (1983)). In this instance, the SEA did
neither with respect to the impact of defer-
ring the construction of the separated
grade crossings. The SEA is required to
discuss the reasons why a certain miti-
gative step was chosen and the impact of
that choice in enough detail to ensure that
the environmental consequences are fairly
evaluated. - Robertson v. Methow Valley
Citizens Council, 490 U.S. 332, 352, 109
S.Ct. 1835, 104 L.Ed.2d 351 (1989) (stating
that the “requirement that an EIS contain
a detailed discussion of possible mitigation
measures flows both from the language of
[NEPA] and, more expressly, from CEQ’s
implementing regulations” and that the
“omission of a reasonably complete discus-
sion of possible mitigation measures would
undermine the ‘action-forcing’ function of
NEPA.”). In this case, the SEA asserted
that the construction of two separated
grade crossings will mitigate the impact of
the increased train traffic in Rochester,
but failed to discuss how it decided on two

adversely affected by any significant increase
in coal consumption, the environmental con-
sequences of such an increase to other geo-
graphic areas should be considered by the
STB.

S bbb i
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rail crossings, or to consider the impact of
deferring the construction. It is not
enough to put forth installing such cross-
ings as appropriate mitigation without re-
vealing the reasoning behind such a find-
ing, or detailing the impact the proposed
mitigation will have on the community.
Instead, the SEA is required to “explain
fully its course of inquiry, analysis and
reasoning.” Ante at 31 (quoting Minn.
Pub. Interest Research Group v. Butz, 541
F.2d 1292, 1299 (8th Cir.1976)).

I cannot say, based on the FEIS devel-
oped by the SEA, that it took the requisite
“hard look” at the environmental impact of
rehabilitating the current railway on the
Rochester community. Fully analyzing al-
ternatives is the “heart of the environmen-
tal impact statement,” 40 C.F.R. § 1502.14,
and the agency is required to “[rligorously
explore and objectively evaluate all reason-
able alternatives,” 40 C.F.R. § 1502.14(a).
Although I agree with the majority that
the STB adequately considered and prop-
erly rejected the proposed bypass of the
city of Rochester, the STB failed to suffi-
ciently detail the mitigation measures that
should be taken. This omission under-

_mines the action-forcing function of
NEPA.

The adverse consequences - that the
Rochester community will suffer: due to
this project are severe. The STB, there-
fore, should be required to consider the
adverse consequences outlined in the
FEIS and disecussed by this court, both
individually and collectively, in order to
fully analyze all possible steps that can be
taken to mitigate their impact on the
Rochester community. ‘
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Defendant was convicted in the Unit-
ed States District Court for the Northern
District of Iowa, James E. Gritzner, J., for
possession with intent to distribute meth-
amphetamine, and . illegal possession of
pseudoephedrine. Defendant appealed. The
Court of Appeals, Smith, Circuit Judge,
held that: (1) various time periods were
required to be excluded from speedy trial
calculation, under the Speedy Trial Act; (2)
defendant was not entitled to new trial on
the basis of newly discovered evidence;
and (8)- imposition: of the leadership role
sentencing increase was warranted. . . %

‘Afﬁrmed.' '

1. Criminal Law ¢=1139, 1158(1) |

. The Court of Appeals reviews the dis k
trict court’s findings of fact on the issue of -

whether the Speedy, Trial Act was violated

for clear error, but review its legal concly- -

sions de novo. 18 US.CA. § 3161(0)(1};

2. Criminal Law &=577.8(2)

_ To determine whether the right to'a
speedy trial has been violated, under the
Speedy Trial Act, the Court of Appeals

counts the days between arraignment and

trial. 18 U.S.C.A. § 3161(c)(1).

;

Appendix A
Page 20





